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JOHN D. WOOD & CO. 


Albert Embankment | King William Street, E.C.4 


Magnificent office floor 





Magnificent new office building 
overlooking the Thames 


| 11,335 sq. ft. 
41,000 sq. ft. | about to be added to the 7th floor 


about to be erected 


Ample car parking space _ 4 Passenger Lifts. Central Heating. Restaurant 


TO BE LET TO BE LET 


Sole Agents: John D. Wood & Co. 


23 BERKELEY SQUARE, LONDON, W.1_  MAYfair 6341 (15 lines) 





THE SITES pees 


GUARANTEE SOCIETY | ATHERSTONE 


FOUNDED IN 1840 





ESTATES, LTD. 
Solicitors are invited to approach the Society when 


renee Se London - Suburbs - Provinces 
FIDELITY GUARANTEE 
COURT BONDS, including ADMINISTRATION For the Development of 
BONDS, arranged on most favourable terms 


also SHOPS OFFICES FLATS ETC. 
INDEMNITIES 


in respect of missing beneficiaries, lost documents, The M — 
defective titles, and other contingencies viernes, conten 


— FEATHERSTONE ESTATES, LTD. 


HEAD OFFICE: : 

36/37 OLD JEWRY, LONDON, E.C.2 65 New Cavendish Street, 
Tel.: METropolitan 6242 London, W.1 

BRANCHES IN MOST OF THE PRINCIPAL TOWNS Telephone : LANgham 3443 


Please write to: 











“The Solicitors’ Journal ” 
Friday, May 29, 1959 

















CENTRAL COUNCIL FOR THE CARE OF CRIPPLES 


34 ECCLESTON SQUARE, LONDON, S.W.1 


FOUNDED 1919 


(Registered in accordance with the National Assistance Act, 1948) 


THE NATIONAL ORGANISATION DEALING 
WITH THE CRIPPLE PROBLEM AS A WHOLE 





SPECIAL PROJECTS 


The Geoffrey Peto Travelling Exhibition of Aids for the Disabled. 
Hesley Hall School for fifty severely disabled children. 


Muscular Dystrophy. The Council has promoted and is pledged to continue the 
fight against this tragic crippling disease of which the cause has yet to be found. 





DEPENDENT UPON VOLUNTARY CONTRIBUTIONS 























RESEARCH ° 4 
TO oo 

CONQUER 5, 

CANCER * 





The Imperial Cancer Research Fund, pioneer research 
organisation set up by the Royal Colleges of Physicians 
and Surgeons, seeks your help. 

Present-day cancer research demands a wide expan- 
sion of the Fund’s activities. £1,000,000 is needed to 
build new laboratories in Lincoln’s Inn Fields. Due to 
open next year, this will be the most advanced cancer 
research centre in Europe. 

To complete its task, the Fund—which receives no 
official aid—can appeal only to you. You will help— 
won’t you ? 


IMPERIAL CANCER RESEARCH FUND 


PATRON: HER MAJESTY THE QUEEN 


Please send your gift to A. DICKSON WRIGHT, EsQq., M.S., F.R.C.S., 
Royal College of Surgeons, 63 C.R.F., Lincoln’s Inn Fields, London, W.C.2 











THE ENDOWMENT BONUS POLICY 
offers limited payment Whole Life 


Assurance with— 


WHOLE LIFE 
BONUSES 


PAID IN FULL IN CASH 


at a selected age 





For MUTUAL satisfaction—consult 
NATIONAL PROVIDENT 
INSTITUTION 


for 
MUTUAL LIFE ASSURANCE 
— Established 1835 — 
54 GRACECHURCH STREET 
LONDON, E.C.3 


Telephone: MANsion House 1481 
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CURRENT TOPICS 


Tax on the Clapham Omnibus 


MEN in clubs and pubs have been heard to boast about the 
ways in which they arrange their affairs so as to pay the 
minimum amount of tax. They often exaggerate. The one 
sure way to avoid paying income tax is to have no taxable 
income ; to escape death duties it is necessary only to die 
worth £3,000 or less. In order to restore a sense of propor- 
tion we have asked Mr. PuiLtip LAwTon to contribute a 
series of articles, the first of which appears this week (at p. 419, 
post), on the financial affairs of an imaginary and moderately 
wealthy family which is, however, typical of only a very small 
proportion of the population. Mr. Lawton will translate into 
concrete financial terms the various legitimate devices which 
are now used in order to diminish liability to tax, and then 
scale down the figures to the level of the men and women of 
modest means who are the majority of the clients of most 
solicitors. While it is true that almost every legal trans- 
action has a tax aspect somewhere, it is a mistake to allow 
taxation to haunt us, and we hope that Mr. Lawton will be 
able to lay some of the ghosts which wake us in the small 
hours. Althcagh tax should be kept in its place, that place 
is important and will not become any less important, and it 
is encouraging to see so many signs that solicitors are shaking 
off the old idea that taxation is no fit subject for them. We 
should not seek to compete with accountants in the mysteries 
of finance but at least we should know what they are talking 
about. 


New National Conditions of Sale 


THE seventeenth edition of the National Conditions of 
Sale was published last Monday. The new edition is so 
drafted that it may be used on sales by way of grant of a 
new lease or underlease at a premium. The new condition 9 
will be found useful where, as is so often the case, a purchaser 
is only able to complete with the aid of a loan from a building 
society or other mortgagee; this condition provides for 
rescission by the purchaser in the event of the advance being 
refused. Provision is made for either party, being able, 
ready and willing to complete, to give to the other party 
notice requiring completion in conformity with the new 
condition 22; upon such notice being given, it becomes part 
of the contract that completion must take place within 
twenty-eight days after service of the notice and time is 
made the essence of this term. In addition to these main 
changes, various drafting and detailed alterations have been 
made, not least of which is the re-arrangement of the 
memorandum and the addresses of local authorities, etc., 
in order that the whole of the back of the form may be typed 
upon one insertion. We publish the first part of an article 
on the new National Conditions of Sale at p. 421, post. 
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Moving with the Times 


WE agree with Lorp DENNING that lawyers should play 
an active part in law reform. Our readers will have noticed 
that in these pages we publish occasional articles on the need 
to change the law and we have heard comments to the effect 
that the business of solicitors is to deal with the law as it is 
and not to reason why, and that we should leave law reform 
to politicians and other social reformers. While laymen 
frequently see more of the ill effects of an existing law than the 
lawyers, we believe that the only effective law reformers can 
be the lawyers themselves. Only we have the necessary 
experience and knowledge to be able to judge not only whether 
the present state of the law is unjust, but also whether any 
change would bring with it more benefits than the ills which 
it is designed to remedy. Although Parliament contains a 
majority of non-lawyers, the legal strength in Parliament is 
such as to ensure that law reform is carefully and patiently 
studied before it is brought into effect. In recent years, in 
particular, lawyers have taken the initiative in promoting 
several measures of law reform. We believe that it is right, 
as Lord Denning said in his recent Romanes Lecture, that 
legal principles should be like the propositions of the scientist, 
which fall to be modified when shown not to fit all instances 
or even discarded when shown to be in error. In our view, 
it is not enough to rely on the courts and we applaud the way 
in which the present LorD CHANCELLOR and his predecessors 
have encouraged and kept alive the constant review of the 
existing law which is the function of the Law Reform 
Committee. To this movement the Council of The Law 
Society have made a substantial contribution and the 
appendices to successive annual reports of the Council have 
been a most valuable source of reform. 


Middle Class Morality ? 


WHEREAS others besides admirers of Bernard Shaw will be 
aware that there are differences in outlook between what are 
inexactly described as the middle classes and those who are 
even more inexactly described as the working classes, we 
believe that Lapy WootTTon’s statement that “‘ what motoring 
offences are to one class, theft is to another ; that is all there 
is to it,” is based on entirely false premises. First, driving 
motor vehicles is not the monopoly of any one class. The 
millionaire and the moujik take much the same view about the 
speed limit, i.e., one is unlucky if one is caught. Secondly, 
we are not aware that theft is condoned among any class. We 
agree it is difficult to understand why a man who is convicted 
of, say, some offence involving dishonesty or some minor homo- 
sexual offence should be regarded as unfit to hold public 
office whereas men who have been convicted of dangerous 
driving, or even of driving while under the influence of drink, 
have apparently been able to continue in or even to embark 
upon public office. The Times was probably right when it 
commented that those who commit motoring offences do so 
for the most part without criminal intent, and Lady Wootton’s 
own description of such offences as selfish is probably fairly 
near the truth. While most people would regard dangerous 
driving and driving while under the influence of drink as 
morally reprehensible, the vast majority of motoring offences 
are committed in moments of mental aberration. It might be 
sound to invent a new category of administrative offences, 
since it may be morally unsound to put exceeding the speed 
limit and even careless driving in the same category as crimes 
in the strict sense of the word. 
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Roots: Liability in Nuisance 


In a recent action in the High Court (Mayer v. Deptford 
Corporation), JONES, J., dismissed a claim for damages in 
respect of damage to a house owned by the plaintiff which, 
it was alleged, was a result of subsidence caused by the roots 
of a tree in the street growing underneath the plaintiff’s garden 
and taking moisture from under her house. The action was 
unsuccessful as the evidence did not satisfy his lordship 
that it was the growth of the tree which had caused the 
settlement, not because no action will lie in any circumstances 
in respect of damage caused by roots growing under the 
plaintiff's land. Indeed, in Lemmon v. Webb [1893] 3 Ch. 1, 
it was said that in this connection projecting branches and 
roots should be treated in the same way and that, if the roots 
of a tree grew into a neighbour’s soil and damaged his property, 
the owner of the land on which the tree was growing would 
be liable in nuisance. This view was confirmed by the Court 
of Appeal in Davey v. Harrow Corporation [1957] 2 W.L.R. 
941, where Lorp GopparD, C.J., found that “it must be 
taken to be established law that, if trees encroach, whether 
by branches or roots, and cause damage, an action for nuisance 
will lie,’ whether the trees were planted or self-sown. How- 
ever, an action for damages is not the only remedy available 
to a person whose property suffers as a result of the intrusion 
of the roots of trees growing on adjoining land. In McCombe 
v. Read [1955] 1 W.L.R. 635, an injunction was granted to 
restrain the defendants from allowing the roots of any tree 
on their property so to encroach on the plaintiff’s land as to 
cause a nuisance. 


Aerial Crop Dusting 


In the United States, aerial crop dusting has become an 
effective and relatively inexpensive method of killing weeds, 
even among growing crops, but experience has shown that 
this process may result in loss to the owners of adjoining 
land. For example, in McKennon v. Jones (1951), 244 
S.W. 2d. 138, the defendant intended to dust his cotton 
crops but in fact he also dusted the plaintiff’s bees and their 
hives with the poisonous particles. Who should bear the 
loss: the plaintiff or the defendant? This question was 
considered in a note in the Minnesota Law Review, vol. 43, 
No. 3. The writer found that the courts of the United States 
have reached fairly similar results in aerial crop dusting cases 
but that the theories of recovery adopted by the courts have 
been far from uniform. Most courts appear to imply that 
the plaintiff can recover only after proving that the spraying 
operation was conducted negligently, but only one court, 
the Texas Civil Appeals Court, has gone so far as to say that 
the person who suffers damage is without a remedy unless 
there is evidence of negligence. On the other hand, the 
Supreme Court of Louisiana has decided that “ negligence 
or fault, in these circumstances, is not a requisite to liability ” 
and other courts have found strict liability under the rule 
in Rylands v. Fletcher on the ground of ‘“non-natural’’ user 
of the defendant’s land. Although he appreciates that it would 
discourage crop dusting in areas where the risk of damage 
to others is high, the writer of the note believes that strict 
liability is the most reasonable approach. He suggests that 


all the States should enact that those who apply the dust 
should be made absolutely liable for all crop dusting damage 
and that they should be adequately insured. It would be 
interesting to see how an English court would approach this 
problem. 
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THE NEW BOSTON 


THE very considerable freedom a man once had to arrange 
his own affairs, to the detriment of the Revenue, has gone for 
ever, swept away by a series of Finance Acts mainly belonging 
to the period of eighteen years from 1922 to 1940. Tax 
planning to-day shows large savings only to the very rich 
who can afford to accumulate income and dispose of capital ; 
the rest of us are far more planned against than planning. 
To the client who thinks a clever solicitor can help him to 
enjoy a tax-free income, from capital which will pay no duty 
on his death, it has to be explained that the saving from most 
schemes can only be marginal. But the importance of tax 
planning remains because at present rates of tax the slightest 
adjustment in favour of the taxpayer can be a valuable 
service to him. 


Meet Mr. Jones 


With this in mind, we want to introduce you to a certain 
Mr. Jones and his family. Mr. Jones is a man of means, 
and we realise that he represents a very small proportion of 
the general public and perhaps an even smaller proportion 
of your clients. He is not far from being a maximum tax- 
saver, and in calculating the saving he can make by taking 
various steps we shall continually compare his position with 
that of a humbler taxpayer whose opportunities are more 
limited. 


Mr. Jones, then, is aged fifty-two, in good health and with 
a proper respect for solicitors, whose advice he believes in 
taking and paying for: he is a wholly imaginary character. 
He suffers from the fiscal disadvantages of a happy marriage, 
and Mrs. Jones is not gainfully employed and has no income 
of her own. There are four children, a married daughter 
aged twenty-two, a son of twenty at university, a daughter of 
fifteen and another son now eleven minus. 

Mr. Jones’ main occupation, before he took up tax planning, 
was his managing-directorship of the family business of 
Barset Printing Co., Ltd. The issued capital of the company 
is £100,000, of which he holds 60 per cent., the remainder 
being held by his elderly father and two maiden aunts. 

Apart from the shares in Barset Printing Co., Ltd., 
Mr. Jones owns the house in which he lives, and has invested 
in land to the value of £10,000, of which half is cottage property 
and the rest agricultural. 

At this point we can pause to see what tax Mr. Jones is 
paying, and how much duty his estate would bear if he were 
to die now. 


Mr. Jones’ Income Position 


per annum 
£ 

Cottage property—Schedule A assessments .. 300 
Excess rents... ¥s va a “s 450 
Agricultural land—Schedule A assessments .. 400 
Dwelling-house—Schedule A assessment 60 
Salary and directors’ fees 3,500 
Dividend on £60,000 shares at 10 per cent. 6,000 


£10,710 
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Tax Planning in Perspective 


TEA PARTY—I 


Less reliefs— £ 
Personal allowance - a a 240 


Child allowances— 








One under eleven... ‘ .. 100 
One between eleven and sieaien ao WM 
One over sixteen but receiving full- 
time instruction at university .. 150 
Earned income relief, 2/9ths of 
£3,500 aS ye se ae Se 
--- 1,395 
£9,315 
£ fs &o@ 
60 at 1s. 9d. ne os re 5 5 0 
150 at 4s. 3d. ve in ¥% 3117 6 
150 at 6s. 3d. - ii s 46 17 6 
8,955 at 7s. 9d. oa sr ate 3470 0 0 
£9,315 Income tax payable .. £3,554 0 O 
Surtax, total income .. £10, 710 
Less reliefs allowable for surtax— 
Personal allowance {£100 
Child allowances 375 
—— 475 
Surtax payable on 10,235 = 2,287 
Total tax £5,841 
Mr. Jones’ Capital Position for Estate Duty Purposes 
F 


~ 


5,000 
5,000 
12,000 


Cottage property 

Agricultural land .. : 

Dwelling-house and chattels, alien at 

£60,000 shares in Barset Printing Co., Ltd. 
(valued on assets basis under s. 55 of the 


Finance Act, 1940, at £2 per share) 120,000 


£142,000 


Rate: 50 per cent. 
Estate duty payable £71,000 
Less, agricultural relief 45 per cent. 

of £2,500 1425 


£69,875 





The result of this survey is that Mr. Jones is paying a little 
over half his income in income tax and surtax, and if he were 
to die the capital available for his family would be reduced 
by a little under half, quite apart from the difficulty of 
realising the probate value of the shares. This is the situation 
in which he seeks advice. 
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Property company 

The first suggestion we make to Mr. Jones is that he should 
transfer his cottage property to a company, in order to effect 
a small saving in income tax. 

At present the property is assessed under Sched. A, and 
there is also an excess rents assessment under Case VI of 
Sched. D ; in neither case is earned income relief applicable. 
But Mr. Jones’ earned income relief on his salary and fees is 
well below the maximum, and Mrs. Jones has no income of 
her own, so that some saving can be made if the income from 
the property can be converted into earned income. This is 
exactly what can be done by means of a company. 

Barset (Properties), Ltd., is formed with a capital of £100 
only, because a higher figure would increase the stamp duty 
payable at the rate of 10s. per cent. on the nominal capital. 
The memorandum and articles make it clear that the company 
is to hold property as an investment, any profits from sales 
being carried to a capital reserve and not distributed as 
dividends ; this should prevent the company being assessed 
as a dealer in land if it makes a profitable realisation. 

Mr. and Mrs. Jones are the first directors and the 100 shares 
of {1 each are allotted between them. The next step to 
consider is the transfer of the property. The simplest method 
is for Mr. Jones to lend the company £5,000 with which to 
buy the property from him, but if the conveyance is completed 
ad valorem stamp duty will become payable. To avoid 
stamp duty, a contract of sale can be entered into, under 
which the company is entitled to immediate possession and 
is responsible for repairs and outgoings, and this will give the 
company a sufficient standing for tax purposes without 
proceeding to completion. As an alternative, a lease can be 
granted to the company at a nominal rent. 


Hard earned income 


It is assumed that Barset (Properties), Ltd., has an income 
of £750 per annum after all expenses of maintenance have 
been paid and claimed. At the end of the year it will vote 
the whole of this amount to Mr. and Mrs. Jones as directors’ 
fees. Now there would be no point in the company paying 
fees to the directors unless the fees could be set off against 
the company’s income for tax purposes, but this is just what 
can happen under s. 425 of the Income Tax Act, 1952. 

That section applies to an investment company, which is 
not taxed under Case I of Sched. D because it does not trade, 
and provides that the company can claim “ repayment of 
so much of the tax paid by it as is equal to the amount of 
the tax on any sums disbursed as expenses of management.”’ 
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The fees paid to Mr. and Mrs. Jones are expenses of manage- 
ment, and accordingly the company can set off the £750 
paid by them against its income of £750, leaving no tax to 
be borne by the company. In the hands of Mr. and Mrs. 
Jones the fees will be taxed as follows :— 


Mrs. Jones 
Tax 
£ £ s. d. 
140 Covered by wife’s earned income relief Nil 


60 Reduced rate, 1s. 9d. .. Si 5 > 5 @ 


150 Do. 4s. 3d. 3117 6 
Mr. Jones 
400 Less 2/9ths earned income relief, 
£311 at 7s. 9d. 120 17 6 
£750 £158 0 0 


An individual holding investments has no relief for expenses 
corresponding to that given to companies by s. 425, and 
when Mr. Jones held the property himself the tax was £750 
at 7s. 9d. = £290. He has therefore saved £132 per annum. 


The cost 


What is the cost to Mr. Jones of this maginal saving ? 
The initial expense is merely the formation of Barset 
(Properties), Ltd., and the transfer to the company, and we 
estimate this at £80, assuming that the transfer has been 
carried out by one of the methods which do not attract stamp 
duty. There will be some annual expense in preparing the 
company’s accounts, making the management expenses 
claim and filing an annual return, but we should not expect 
Mr. Jones’ accountants to charge more than {£26 5s. for these 
services. The accountants’ fee itself would be allowable as 
a management expense. 

It is an important feature of this exercise that the greater 
saving is achieved in the lower ranges of income. This means 
that any taxpayer with income from property can benefit 
if the earned income of his wife and himself does not already 
exhaust their reliefs. For example, an income of only £200 
could show a saving of £72 5s. in tax when converted into 
earned income of a wife. It is only necessary that the amount 
should be enough to justify the cost of forming and running a 
company. 


(To be continued) Putte LAWTON. 





WITHDRAWAL OF PROPOSALS TO 
DEVELOPMENT PLAN 


Proposals for alterations or additions to the Development Plan 
for Blackburn submitted to the Minister of Housing and Local 
Government on 4th October, 1957, have been withdrawn. The 
date of notice of withdrawal was 5th May, 1959. 


ADMINISTRATIVE COUNTY OF LONDON 
DEVELOPMENT PLAN 


A public local inquiry will be held at the Greenwich Town Hall, 
London, S.E.10, on Tuesday, 2nd June, 1959, at 10.30 a.m., into 
objections and representations received by the Minister of 
Housing and Local Government in respect of the London County 
Council’s proposals for alterations and additions to the 


Administrative County of London Development Plan submitted 
to him under subs. (2) of s. 6 of the Town and Country Planning 


Act, 1947, relating to land within the Metropolitan Borough of 
Greenwich and situated in the Vanbrugh Fields area and an 
application made by Messrs. Cardan, Ltd., for permission to 
develop the site at the corner of Vanbrugh Fields and Vanbrugh 
Park, Greenwich, for residential purposes. 


PROTECTION OF INDUSTRIAL DESIGNS: 
COMMITTEE 

A Departmental Committee, under the chairmanship of 
Mr. Kenneth Johnson, Q.C., has been appointed to review the 
law relating to the protection of industrial designs. 

The Committee’s terms of reference are: ‘‘ To consider and 
report whether any, and if so what, changes are desirable in 
the law relating to the protection of industrial designs. In 
framing their recommendations the Committee should include 
consideration of the desirability of enabling United Kingdom 
designs to receive cheap and effective protection in other countries 
on the basis of reciprocity.” 
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NATIONAL CONDITIONS OF SALE, 17th EDITION—I 


THE saying that experience teaches is trite; a conveyancer 
especially must think so. Whilst the use of standard forms, 
such as Conditions of Sale, has the advantage of drawing on 
many years of accumulated experience, there is no apparent 
end to the process whereby the forms are continuously 
improved. This further edition of the widely used National 
Conditions which was published on 25th May, 1959, inspires 
these thoughts. Although a few of the changes are necessary 
as a result of legislation such as the Town and Country Plan- 
ning Acts, the majority are designed to achieve a fairer 
balance between vendor and purchaser or to provide in more 
convenient manner for transactions of frequent occurrence. 
It is almost six years since the last edition appeared and 
solicitors are likely to agree that a reasonable balance is kept 
between the advantage of continuing an established and 
known form on the one hand and the advisability of continuous 
improvement on the other hand. 

After a well-known form has been used for many years 
there is not much need to explain its contents and effect. 
We often take account of the consequences of adopting the 
form almost without thought. Nevertheless an examination 
of changes in the form is particularly useful. In the first 
place attention is drawn to their effect in practice. Secondly, 
they are very often designed to deal with difficult problems. 


Changes in style 

As these are simple matters, although helpful in busy 
practice, they are mentioned first. Like former editions, the 
present one is printed on a single sheet of paper folded to 
draft size. We have long thought that the slight disadvantage 
involved in the use of small type is greatly outweighed by the 
simplicity in handling which this form enjoys when compared 
with a form having several separate sheets. These practical 
considerations are carried further by the printing of the 
memorandum of the agreement for signature and also the 
particulars as to the vendor’s solicitor(s), the local authorities, 
etc., on the back of the form in such a manner that, provided 
the typewriter has a long carriage, the whole of the back 
sheet can be typed at a single insertion. This may seem a 
small matter, but it shows that the publishers are alive to 
the growing tendency of solicitors to look to office efficiency. 

The particulars of the property are now divided into two 
sections. The first is introduced by the words “ the property 
is.”’ This should be completed by insertion of the proper 
physical description of the property. The second, which is 
new, is indicated by the words “ The interest sold is.”” This 
is intended to be filled in with a description of the estate 
which is the subject of the transaction. The Explanatory 
Notes (which, incidentally, in the last sentence under ‘‘ The 
Particulars,” surely should read “ (ii) ’’ and “ (iii) ’’ instead 
of “(i)” and “‘ (ii) ’’), give the following examples of description 
of the interest :— 

(i) “‘. . . the freehold ”’ ; 

(ii) “‘. . . leasehold for the residue unexpired of the 
existing term of... years from . . . granted by a Lease/an 
Underlease dated . . . at a/an apportioned rent of £.. . per 
annum ”’; or 

(iii) “‘. . ..leasehold for a term of... years from 

19 , to be granted by lease/underlease from the 
vendor to the purchaser at a rent of £ per annum.” 


” 


No comment is necessary with regard to alternative (i) ; 
if there is no statement to the contrary then an implication 


arises that the sale is of the fee simple in possession free from 
incumbrances. Alternative (ii) seems suitably designed for 
use on sale of an existing term of years. It is essential, 
where the term to be sold is created by an underlease, that 
wording should be used which shows that it is a sub-term. 
Where property is described as being held subject to a lease, 
then unless the conditions of sale provide otherwise, a good 
title is not shown by deducing title to an underlease ; the 
authorities are referred to in Emmet on Title, 14th ed., 
vol. 1, p. 160. On sale of an existing term of years, appropriate 
provisions are made by National Condition 10. Although 
the wording of this is slightly improved in the new edition, 
there is no substantial change in its effect. Briefly, it provides 
(a) that the lease or underlease having been made available, 
the purchaser is deemed to have bought with full notice of its 
contents, (b) on production of a receipt for the last rent due 
the purchaser shall assume that the person giving it is the 
reversioner or his agent, (c) no objection is to be taken if the 
covenants in an underlease differ from those in a superior 
lease, (d) the sale is subject to the reversioner’s licence where 
necessary, and if it cannot be obtained, the vendor may 
rescind, (e) for apportionment of rent if the property sold 
comprises part only of that comprised in a lease or underlease, 
and (f) for avoiding liability falling on the vendor, by reason 
of covenants for title, in respect of a subsisting breach of 
covenant concerning the state of the property of which the 
purchaser is deemed to have full notice. 

Alternative (iii) introduces a novel concept, namely a 
standard condition for use on sale by way of grant of a new 
lease or underlease at a premium. The implications will 
be considered later. 


THE SPECIAL CONDITIONS 
Searches before contract 

There is very little difference from the wording of the 
Special Conditions printed in the last edition. Solicitors will 
remember, however, that the 16th ed. contained some very 
material new conditions, for instance the (optional) provision 
designed to enable a contract to be signed without preliminary 
local searches and inquiries. It is well known that contracts 
are often entered into, for example, on sales by auction, 
before searches and inquiries are made and so it seems wise 
to retain the relevant condition (National Condition 13) 
and the Special Condition B which enables National 
Condition 13 to be incorporated by striking out the word 
“not” in the phrase “ Condition 13... shall [not] have effect.”’ 

The effect of using Condition 13 was considered in some 
detail at (1953), 97 Sot. J. 579, where the broad conclusion 
was reached that solicitors were justified in incorporating it 
into most contracts for sale by auction (where preliminary 
searches are rarely made by all intending bidders) and in 
normal contracts for sale of property not likely to be affected 
by particular planning or similar problems. The terms appear 
to have stood up to the test of time and so there does not 
seem to be any reason to modify the views then expressed. 


Planning matters 
The Special Conditions of Sale continue to print a sentence 
(now Condition H) stating that the property is sold on the 
footing of a specified permitted use for the purposes of the 
Town and Country Planning Acts. Similarly, National 
Condition 15 enables the purchaser to deliver requisitions 
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concerning the permitted use of the property, and imposes 
on the vendor the obligation to supply all relevant informa- 
tion in his possession or power. The only addition made by 
the new edition is of wording which enables the requisitions 
to ask also as to the unexpended balance of established 
development value (if any). Although it is not often 
necessary to make a claim for compensation based on the 
unexpended balance, there are occasions when its existence 
and amount are still of the utmost importance to a purchaser. 
It is normally the determining factor if a claim arises for 
compensation for refusal of planning permission. Conse- 
quently, the insertion of this provision into conditions of 
sale is necessary, and it is important to make the appropriate 
requisitions if the property is not fully developed and the 
relevant information is not otherwise available. 

Certain other provisions of the last edition on planning 
matters are repeated. For example, the purchaser is enabled 
to rescind before completion if the use specified is not a permitted 
use under planning legislation. Similarly there is the com- 
promise (which seems to have worked satisfactorily) that, 
save as expressly mentioned, the property is not, to the 
vendor’s knowledge, subject to any charge, notice, order or 
other matter arising under planning legislation, but (without 
prejudice to any right of the purchaser to rescind where 
there is a specified permitted use) the property is sold subject 
to such matters. 

In the discussion of these provisions in connection with the 
last edition of the National Conditions ((1953), 97 So. J. 
597), we pointed out that the obligation of the vendor to 
supply information on planning matters was limited to the 
permitted use. In other words it did not, nor does the 
wording of the new edition, authorise requisitions as to 
development by way of building or other operations not 
involving change of use. It would be interesting to know 
why the draftsman made this distinction. It is appreciated 
that building or other operations, even though technically 
“ development,’” may be trivial in nature. Nevertheless, 
a purchaser could be prejudiced by service of an enforcement 
notice after completion, attacking building development 
which was carried out by the vendor a year or two before the 
sale. (The point is discussed in Emmet on Title, 14th ed., 
vol. 1, p. 15). 


Deduction of title to leaseholds 

A very slight alteration to the former special condition 
is designed to facilitate the addition of wording defining the 
title to be shown to leaseholds. If this condition is used in 
the manner intended by the draftsman it will either remove 
risks which were formerly taken by purchasers or grantees 
of many leases or, at least, will ensure that they take those 
risks with their eyes open. 

The former wording was merely “ The title shall com- 
mence ...”’ and was completed in the usual way by a 
reference to the document and its date. The new edition 
contains in print the words “ Title shall be deduced, and shall 
commence, as follows:—’’. On sale of freeholds it is not 
necessary to change present practice. The explanatory 
note to the Conditions points out, however, that the wording 
is now designed so that it can be made to provide, “ not 


only for the commencement of title, but also for the deducing 
of the freehold and other superior titles, if any, on transactions 
involving the payment of substantial premiums for leasehold 
interests, whether already existing or to be newly granted by 
the vendor to the purchaser.” 


The user of the form is advised 
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to complete the condition in such a manner as to make clear 
“both to what interests title is to be shown and how each 
title is to commence.’’ The following example is given :-— 
““(a) To the freehold, commencing with. . . 
(6) To the term of years from 
commencing with the Lease dated 

and continuing with. . .” 

The value of using the condition in this way is obvious. 
The Law of Property Act, 1925, s. 44 (2), provides that under 
an open contract to grant or assign a term of years, whether 
derived or to be derived out of freehold or leasehold land, the 
intended lessee or assign is not entitled to call for the title to 
the freehold. Similarly, by s. 44 (3), under an open contract 
to sell or assign a term derived out of a leasehold interest, the 
intended assign is not entitled to call for the title to the lease- 
hold reversion and, by s. 44 (4), under an open contract to 
grant a term to be derived out of a leasehold interest, with a 
leasehold reversion, the intended lessee is not entitled to 
call for the title to that reversion. These rules can well 
result in acquisition of a worthless leasehold interest. Let 
us take an example of a lease by F (the freeholder) to L and 
a subsequent sub-lease by L to S. If S then agrees, by open 
contract, to assign his interest to P, then P is entitled to a 
copy or abstract of the underlease to S but cannot call for the 
freehold title of F or for particulars of the lease to L. 


The Council of The Law Society have considered the effect 
of these rules several times, particularly in view of the danger 
that a substantial premium may be paid for a lease, the title 
to which is defective but cannot be adequately investigated 
on account of the statutory rules. They have expressed 
the view (Opinion No. 1706 (dd), of 28th May, 1954) that on 
the granting of a lease at a ground rent and a premium, 
and possibly in other special circumstances, it is reasonable 
that the lessor should be asked to deduce title. More recently 
they were asked to seek a revision of the statutory rules 
“so as to entitle a lessee on the grant of a lease to investigate 
the title of the lessor and any superior freehold or leasehold 
title."’ They concluded, understandably, that it is so difficult 
to distinguish the leases where such investigation should 
be allowed that the present system “ however theoretically 
dangerous ought to remain unchanged.’ Few solicitors 
would advocate a full investigation on the grant of a short 
lease at a rack-rent. However, the Council stated that they 
felt sure “ that in the future, as in the past, solicitors acting 
for lessors will not put obstacles in the way of lessees who, 
because of the length of the term, the premium to be paid, 
the money to be expended by them or some other special 
reason, seek to satisfy themselves that the proposed lessor 
is in fact entitled to grant the lease’ (Law Society's Gazette, 
vol. 55, p. 151). 

Much the same reasoning applies on assignment of a term. 
The general opinion of the profession is undoubtedly that 
the statutory rules applicable under an open contract for 
grant or assignment may often be quite unfair to the grantee 
or assignee. For the reasons mentioned by the Council the 
fair rule depends entirely on the nature of the transaction. 
It follows that this problem is essentially one which is most 
conveniently dealt with by special conditions. The arrange- 
ment of special condition F of the new National Conditions 
is well suited to enable this to be done adequately and we 
hope solicitors for grantees or assignees will insist on the 
insertion of terms appropriate to protect their clients. The 
explanation in the notes indicates the manner in which the 
title to be deduced can be defined. Very great care in drafting 
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will be necessary, however, and some hard bargaining may 
be involved if a series of sub-leases or a number of assignments, 
or both, have taken place. Our only criticism is that a brief 
marginal note against the special condition might have helped 
to ensure that the matter was never overlooked. 


SCHEDULE A 


Allowances for decoration and repairs 

It is surprising how few lay clients are aware of the reliefs 
in respect of maintenance and repair to property, particularly 
of the reliefs available to them on newly acquired property, 
which almost invariably involves heavy expenditure on 
decoration and repair, which in turn may mean a substantial 
remission or exemption from Sched. A tax for the first five 
years of assessment. 


Statutory repairs allowance 


To compensate the owner for expenses incurred for repairs, 
maintenance and insurance of the property, he is given a 
statutory repairs allowance based on the Gross Annual Value 
(G.A.V.) of the property. This is automatically deducted 
from the annual value and he is assessed on the Net Annual 
Value (N.A.V.) only. This statutory repairs allowance is 
determined in the following way :— 

(1) In the case of lands, including farmhouses and other 
buildings let with the land, the statutory repairs allowance 
is one-eighth of the G.A.V. 

(2) In respect of other property, e.g., houses or buildings, 
the following scale applies :— 


Where the G.A.V. of the Statutory repairs allowance 


prope. ty— 1s— 
does not exceed £40 One-quarter of the G.A.V. 
is between £40 and {50 £10 


One-fifth of the G.A.V. 
£20 plus one-sixth of the 

excess over {100. 

The statutory repairs allowance is granted automatically 
(with some minor exceptions in special cases) irrespective of 
whether the expenses have actually been incurred by the 
owner or not. 


is between {50 and £100 
is £100 or over 


Expenses exceeding statutory repairs allowance 


Very often the actual expenditure on repairs, etc., exceeds 
the statutory repairs allowance. This is particularly due to the 
present annual values having been fixed more than twenty 
years ago, when the value of money was considerably higher 
and costs of labour and material much lower compared with 
to-day’s prices. Also the repairs required very much depend 
on the state, age, etc., of the property and vary considerably 
from property to property. To meet the situation where the 
actual cost of insurance, management, maintenance and repairs 
exceed the statutory repairs allowance, provision is made 
(under s. 101 of the Income Tax Act, 1952) for additional 
relief in respect of such expenses. The relief is calculated on 
an average expenditure for the last five years ending 
31st March (or any other date agreed with the inspector) 
immediately preceding the year of assessment for which relief 
is claimed. Where the average expenditure exceeds the 
statutory repairs allowance, relief is granted on the excess. 
Supposing the annual value of the property is £40 and the 
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The adaptation of this edition, in order to enable it to be 
used on a sale by way of grant of a new lease or underlease at 
a premium, is another innovation. It will be discussed, with 
other points arising from the changes in these much used 
Conditions of Sale, in a subsequent article. 


(To be concluded) JéGa'S. 
expenditure for the years ending 31st March was as 
follows :— 

1955 £15 
1956 £17 
1957 £19 
1958 £12 
1959 £22 
Total for five years {85 Five years’ average: one-fifth 


£85, viz., £17. 
The statutory repairs allowance is £10. 


Hence the taxpayer would be entitled to claim a rebate or 
refund of tax for 1959-60 of tax on (£17 — £10) = £7. 


Limitation of relief 


This relief is subject to three limitations (Crompton v. 
Campbell (1925), 9 T.C. 224) :— 

(1) The relief is restricted to the annual value of the 
property in question. 

(2) Any excess unrelieved cannot be carried forward to a 
subsequent year of assessment. 

(3) Any excess unrelieved cannot be set off against any 
other Sched. A assessment for the same year in respect of 
other property. There are certain exceptions to these 
rules in respect of agricultural land. 


As a maintenance claim is, however, based on the average 
expenditure of the preceding five years, the taxpayer may 
indirectly get relief beyond the Sched. A assessment for the 
year in question. This may best be illustrated by the following 
example :— 

Supposing the G.A.V. is £40, ie., the N.A.V. is £30, and 
the owner incurred the following experises in the years 
ending 31st March— 


1953 £60 1957 £40 
1954 £40 1958 .. {8 
1955 £60 1959 .. £4 
1956 £50 


the owner would be entitled to claim relief under s. 101 
on the following basis :— 


Year of Five years’ Sched. A 
assessment average assessment 
250 viz., £50 ‘ 
1957-58 £250 viz. £ Nil 
5 
198 say £40 
1958-59 = say £ Nil 
162 say £32 
1959-60 “ i in {8 


Although the claimant cannot carry forward the excess over 
the annual value for the year 1957-58 to subsequent years, his 
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Sched. A assessment for the year 1958-59 and 1959-60 will be 
nil and {8 respectively. This in spite of the fact that his 
actual expenditure for these years was only {8 and {4 
respectively. 
New owners 

For a new owner it is in most cases not possible or 
practical to ascertain the expenditure incurred by his pre- 
decessor during the last five years and thus to work out the five 
years’ average in accordance with the requirements of the 
section. To meet such a situation the Inland Revenue allows 
by concession the claims for the first five years to be based on 
the actual expenditure incurred during the respective years of 
assessment. The limitations outlined above still apply and 
in addition the owner must give an undertaking to adhere to 
the “ actual ’”’ basis until a five years’ average can be worked 
out. Should in any of the first five years the expenditure 
incurred fall below the statutory repairs allowance, the tax- 
payer will only be entitled to relief on the actual expenditure. 
Any expenditure in excess of the annual value is not allowable. 


Exceptionally heavy expenditure 


Where the initial expenditure exceeds the annual value 
this procedure is not followed, but a notional five years’ 
average is worked out taking the predecessor’s expenses as 
nil. Thus in the first year the new owner will only be allowed 
a fifth of his actual expenses or the statutory repairs allowance 
whichever is higher ; in the second year a fifth of his total 
expenses during the first and second year, and so on. Let us 
take the last example and assume that the property was 
acquired by the taxpayer during the year 1952-53. Then, 
since his expenditure in the first year exceeded the annual value 
of the property, he would not be entitled to claim on the 
“actual ’”’ basis. Thus in the first year, i.e., 1952-53, his 
relief would be limited to tax on one-fifth of £60, viz., £12 ; in 


Landlord and Tenant Notebook 
THE YEAR OF A 


In Rhyl Urban District Council v. Rhyl Amusements, Ltd. 
[1959] 1 W.L.R. 465; p. 327, ante, Harman, J., decided 
(as described in the “‘ Notebook ”’ for 22nd May last (p. 406, 
ante)) that a lease purported to be granted by the plaintiffs 
to the defendants in 1921 was void because the consent of the 
Minister of Health had not been obtained; that it conse- 
quently took effect as a yearly tenancy; that a purported 
surrender of the lease in 1932 effectively merged the term 
in reversion ; and that a thirty-one years’ lease then granted 
without Ministerial consent was void but created a yearly 
tenancy. 

The 1921 lease had run from Ist February of that year. 
The 1932 surrender and re-grant were effected by a lease 
dated 24th June, 1932, providing that rent “should be 
calculated by reference to Ist May,” and that rent should be 
payable on 1st May and Ist November. Rent had been paid 
accordingly. 

By the Landlord and Tenant Act, 1954, s. 25 (2), a landlord’s 
notice to terminate a business tenancy must specify a date 
“ not earlier than the earliest date on which, apart from this 
Act, the tenancy could have been brought to an end by notice 
to quit given by the landlord on the date of the giving of the 


notice under this section’’; and the plaintiffs had twice 
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1953-54 to one-fifth (60 + £40), viz., £20; in 1954-55 to 
one-fifth of (£60 + £40 + £60), viz., £32, etc. 

The Inland Revenue usually requires proof of the expendi- 
ture incurred. It is, therefore, important to keep the invoices 
for any material bought or the receipts for work done and to 
submit them when making the claim. The claim should be 
made on I.T. form 99. There is no special time limit for the 
claim apart from the usual six years’ period from the end of the 
year to which the claim relates. Since the expenditure on 
repairs and renewals are usually heavy during the initial 
period it very often means that the Sched. A assessments for 
the first five years are nil or nominal. Where the vendor 
agrees to allow the purchaser to make use of his past expenditure 
the normal procedure as outlined above is followed. There 
are special concessions for agricultural and farm lands. 


Business premises 


In the case of business premises it may be to the distinct 
advantage of the taxpayer to claim any expenses incurred in 
maintenance renewals or repairs to the premises as part of the 
general business expenses, if they qualify as such, and not 
unders. 101. Theadvantages are that the full amounts of the 
repairs, etc., enter into the accounts of the year in which they 
were expended. The amount the owner is entitled to claim 
is not limited to the annual value of the property nor do any 
of the other limitations outlined above apply. The amount 
expended can, of course, not be claimed again under s. 101. 
The statutory repairs allowance is, however, not impaired 
and is granted in full to the owner. 

It should not be necessary to add that any expenditure 
allowed under any other heading, e.g., Sched. D, or met 
directly or indirectly by Government or other public or local 
authority, e.g., under war damage claims, cannot be claimed 
again under s. 101. (Concluded) M. E. 


YEARLY TENANCY 


served notices specifying a lst May. The defence contended 
that the right date would be a 24th June. 


“ From expiration ”’ 


Authority could be found for the proposition that such an 
artificially-created yearly tenancy must be taken to commence 
when the former tenancy expires. In Croft v. William F. 
Blay, Ltd. [1919] 2 Ch. 343 (C.A.), it was held that the holding 
over must date from the expiration of the old agreement, 
not from its original commencement. This decision was 
relied upon by the defendants (though they had at one time 
represented Ist May, not 24th June, to be the date of com- 
mencement of the yearly tenancy) ; but the plaintiffs were 
able to counter with Roe d. Jordan v. Ward (1789), 1 Hy. BI. 97, 
in which it was presumed that a remainderman of a tenant 
for life, who had granted a lease expiring with his own, had, 
when accepting rent, agreed to a yearly tenancy from the 
day of the original demise ; and with Cole v. Kelly [1920] 
2 K.B. 106 (C.A.), in which Atkin, L.J., referred to the rule 
that a holding over with the consent of the landlord prima 
facie gives rise to a tenancy at will, which by subsequent 
payment of rent may be converted into a tenancy from year 
to year. 
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Estate Duties 


Investment 


Trust 
Limited 


is an investment trust whose business it is 
to purchase and to hold minority share- 
holdings in family businesses, and small 
public companies, whose shareholders have 
to meet Estate Duty liabilities. 
Executors and trustees holding shares in 
such companies and faced with Estate 
Duty liabilities will wish to avoid selling 
out or losing control. They will find 
Estate Duties Investment Trust Limited— 
known as EDITH—ready to help in 
this problem. 


Our booklet, L8, ‘The Death Duty 


Problem’, will be sent on request. 


Secretaries and Managers: 


Industrial and Commercial Finance 
Corporation Limited 


HEAD OFFICE: 
7 Drapers’ Gardens, London, EC2 
National 0231 


BRANCHES: 
Birmingham: 214 Hagley Road 
Edgbaston 4181 


Leicester: 31 Friar Lane. Granby 854 


Manchester: 73 Whitworth Street 
Central 5429 


Leeds: Headrow House. Leeds 22727 


Edinburgh: 33 Charlotte Square 
Edinburgh 30212 
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Now Ready 


Adoption of Children 


By J. F. JOSLING, Solicitor 


Frequent legislative changes affecting this subject have 
culminated in the consolidating Adoption Act, 1958. 
This book sets out the current procedure in all courts 
from the magistrates’ courts through the county courts 
to the High Court, for obtaining an adoption order. 
The new Adoption Agencies Regulations are also 
dealt with. 


Oyez Practice Notes No. 3 
Fifth Edition, 1959 17s. 6d. net (9d.) 


Covenants, Settlements 
and Taxation 


By G. BOUGHEN GRAHAM, LL.B. 
Barrister-at-Law 


Part XVIII of the Income Tax Act, 1952, as amended 
by the Finance Act, 1958, is designed to make more 
difficult the path of those who seek to divest themselves 
of income in favour of their families or charities. This 
book is a guide to these provisions bearing in mind also 
the pitfalls that might arise from estate duty. A dozen 
or so specimen forms are included in an Appendix. 


Oyez Practice Notes No. 35 
Second Edition, 1959 10s. 6d. net (6d.) 


In the Press 
Reminders on 


County Court Costs 


By R. B. ORANGE 
Registrar, Willesden County Court 


New notes on Costs on Judgment Summonses and 
Costs on Payment into Court are the feature of this 
new edition. More indispensable than ever. 


Oyez Table No. 1 


Fourth Revised Edition, 1959 —_2s. net, post free 


(Postage payable is shown in brackets) 


The Solicitors’ Law Stationery 
Society, Limited 
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Variation 


Harman, J., felt some doubt about this point but, possibly 
because his view of the actual position made it unnecessary 
to examine the position and the authorities more closely, 
did not actually decide it. The learned judge observed that 
one of the terms imported from the void lease was that rent 
should be payable on 1st May and 1st November ; that this 
had in fact been done, and that consequently, “ by 1954, 
at any rate”’ the parties must be taken to have agreed that 
the yearly tenancy should be by reference to the dates when 
the rent was paid; if this were right, notice to quit should 
be given for 1st May, as had been done by the notice served 
on 10th June, 1954, for Ist May, 1955. 

This would give us an example of the kind of variation 
mentioned in the “ Notebook” for 1st May of this year 
(p. 345, ante), about which text-books have so little to say. 

On the face of it, one factor which might have veighed 
would be what rent was paid for the period Ist May to 
1st November, 1932, and how did it compare with the rent 
reserved by the surrendered lease. We are told that the new 
one reserved a progressive rent, and it may be that there was at 
first no change from the maximum rent paid under the 1921 
lease (which had also provided for increases). 


Implied yearly tenancies 


If it had been necessary to go more deeply into the problem, 
it may be that implied yearly tenancies would have had to 
be classified, a distinction being drawn between those 
which result from a void grant and those created by holding 
over. Both may be said to reflect the aversion of the courts 
to stigmatise an innocent person as a trespasser; but, after 
that, there is a difference. 

The yearly tenancy deemed to arise when a grant is ultra 
vires or invalid at common law is a particularly artificial 
creation. But the parties have agreed to become landlord 
and tenant and, what is in my submission important for 
present purposes, have agreed a date for the commencement 
of the term. In Martin v. Smith (1874), L.R. 9 Exch. 50, 
which was cited by Harman, J., as showing that the effect 
of a void grant was the creation of a yearly tenancy, but not 
as an authority on when that tenancy commenced, the 
question when it should be deemed to have commenced 
could hardly have arisen. 

The clearest exposition of the operation of the law relating 
to holding over is, I think, to be found in Morrison v. Jacobs 
[1945] K.B. 577 (C.A.), which decided that it did not operate 
in a case in which the tenant of a rent-controlled house 
retained possession on the expiration of a fixed term. 
Mackinnon, L.J., put it in this way: “ At common law, if 
the landlord has acquired a right of possession against the 
tenant and, instead of exercising that right, allows him to 
remain in the house and accepts rent from him as before, 
the parties by their conduct may with reason be held to have 
entered into a new agreement.” 


Importance of “ quarter days ” 


It was this doctrine that was applied both in Roe d. Jordan 
v. Ward, supra, and in Croft v. William F. Blay, Lid., supra. 
In the one case the inference was drawn from what passed 
between the remainderman and the tenant whose term had 
come to a sudden end; in the other, the original term had 
been for 14 year—11th November, 1915, to 25th December, 
1916, and the question whether the year of the tenancy 
created by holding over ran from 11th November or 
25th December became a question to be resolved by drawing 
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inferences. The fact that the original term had included an 
‘‘odd period ”’ assumed considerable importance ; it was not 
a case of a life tenant dying; reference was made to older 
cases, such as Doe d. Holcomb v. Johnson (1806), 6 Esp. 10, 
in which courts ‘‘ struggled to hold, in the case of a term 
commencing at some odd period, that, where provision was 
made for rent being payable on the ordinary quarter days, 
the yearly tenancy should be treated as commencing and 
ending on one of the usual quarter days.” 

In Berrey v. Lindley (1841), 3 M. & G. 498, the defendant 
had offered, in a letter dated 22nd July, 1823, to take a lease 
of the plaintiff's house for 54 years at 66 guineas a year, 
and had been let into possession. Early in September the 
plaintiff sent a draft lease which the defendant returned with 
two minor additions. Some three years later, on 5th September, 
1826, the defendant wrote proposing to take a seven, fourteen 
and twenty-one years’ lease “‘ from the expiration of my present 
term,” provided that the plaintiff added a couple of rooms, in 
consideration of which additional rent was to be payable. 
The plaintiff not having agreed, the defendant wrote on 
17th February, 1827, and offered to take a twenty-one years’ 
lease at {84 a year in consideration of the outlay by the 
plaintiff. The plaintiff then effected alterations, which cost 
him £137, but no lease was executed. 

It was later proved that the defendant had paid rent 
annually and that he had paid £69 6s. on 15th October, 1824, 
on 21st October, 1825, and on 16th January, 1827; £87 on 
16th January, 1829, and £84 on 10th February, 1830, and 
22nd October, 1835. The £84 payments were described on 
the receipts as ‘“‘for a year’s rent”’ due the Michaelmas 
preceding ; the £87 as for the balance of rent at Michaelmas 
last. 

Trouble started when, on 16th March, 1835, the defendant 
sent the plaintiff a formal notice to quit determining or 
purporting to determine the tenancy at Michaelmas of that 
year. The plaintiff's reaction was, first, to demand a lease 
“in accordance with the defendant’s undertaking of 
17th February, 1826 (sic)” and then to send him a draft lease 
for a term of twenty-one years, in which draft the habendum 
was left blank, accompanied by a letter saying it was to be 
filled in with the date of the expiration of the tenancy at the 
time when the extension was agreed to. 

But the defendant left the house on 29th September and 
the position came to,be tested by way of an action for use and 
occupation for the period following 29th September, 1835. 
The clearest examination of that position is to be found in the 
judgment of Maule, J. 

After entry without a lease, the learned judge pointed 
out, the defendant became a tenant from year to year on the 
terms of his letter of 5th September (1823) so far as applicable 
to a yearly tenancy ; that is to say, he could have determined 
the tenancy by the customary half-year’s notice—or could 
have left at the expiration of the 54 years without notice. 

Then, after the failure of the 1826-1827 negotiations, the 
payment at {84 a year as from March, 1828, was conclusive 
evidence that the letter of 17th February, 1827, was treated 
as a proposal fora new term. The effect was a yearly tenancy 
from Michaelmas, 1828, at the latest. “‘ By the conduct 
of the parties and by their agreement, the tenancy was a 
Michaelmas holding’; consequently, the notice to quit 
determining the tenancy at 29th September, 1835, was 
effective. 

Conduct and agreement 


But, however different the facts and circumstances, the 
reasoning applied in Rhyl Urban District Council v. Rhyl 
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Amusements, Ltd. was essentially the same as that applied in 
Berrey v. Lindley. In each case, the defendants had entered 
under a void lease and the grant had taken effect as a yearly 
tenancy. In each, the date from which the yearly tenancy 
ran fell to be determined by reference to conduct and agree- 
ment. In each, the conduct was entry and payment of rent. 
But in Berrey v. Lindley, agreement evidenced by correspon- 
dence and by payment of rents by reference to Michaelmas 
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warranted the inference drawn ; in Rhyl Urban District Council 
v. Rhyl Amusements, Ltd., the data may have been less helpful, 
especially as regards the documents before the court, but 
Harman, J., was able to fix the anniversary by reference to the 
conduct of the parties who ‘‘ must be taken to have agreed ” 
that the yearly tenancy should be by reference to the dates 
when rent was paid. 
R. B. 


HERE AND THERE 


FOOD WORDS 

“Cream ”’ in relation to sherry means one thing, in relation 
to “‘ cream cakes” another and in relation to ‘ice cream” 
yet another, even if one leaves out of consideration the further 
vagary of “shoe cream.” To the incredulous indignation of 
the precise and logical French, a British jury has confirmed the 
age-old perfidy of Albion by holding that the holy word 
“champagne ’’ is now ambiguous, though surely to the 
gilded youth of Edwardian London, who occasionally quaffed 
it out of a lady’s shoe, the wine was then as unambiguous as 
the sentiment. Lately there has been yet another gastronomic 
controversy in the courts which may well have furnished food 
for thought for ramblers, campers and picnic eaters during the 
vacation. The Chichester magistrates were called on to 
find the answer to the riddle: when is a mushroom not a 
mushroom? For the mushroom the English have long 
entertained a wary mistrust from the writer in 1597 who 
designated them as “ strange and new fangled meats.”’ All 
fungi rested under the prima facie suspicion of being agonisingly 
inedible and swiftly lethal. The very word fungus suggested 
decay and dissolution in dank, rank, sinister woodlands, 
dry rot, poicon and witches’ brew. “‘ The Great Herball,”’ in 
1526, precisely captured this attitude: ‘‘ Fungi ben 
musherons,” it said. ‘‘ There be twoo maners of them, one 
maner is deadly and sleeth them that eateth of them, and be 
called tode stoles and the other doeth not. They that be 
not deadly have a grosse glemy moystur that is disobedient 
to nature and digestion and be perillous and dredfull to eate 
and therefore it is good to escheue them.’’ Since then the 
mushroom has come to better terms with the English kitchen 
but it is the modest, rather Puritanical looking, white and 
grey cultivated mushroom, very much the tame mushroom. 
Since it became acceptable many have been lured by the 
vision of fortunes growing overnight by the basketful in odd 
corners of dark sheds or cellars. In West Sussex the 
cultivated mushroom has influential backing. 


LATIN FOR MUSHROOM 
To English minds which had thus acquired this predis- 
position, it is hardly surprising that boletus edulis when it 
first impinged on their consciousness was at first regarded 


as an alien of doubtful antecedents and no true member of 
the mushroom family of which it claimed kindred. (It was 
rather like the reaction of the Scottish clan which is showing 
some reluctance to accept a Jamaican as its Chief, despite 
a ruling of the Lord Lyon.) One hopes that before Oxford 
and Cambridge take any final step to minimise the importance 
of Latin in the formation of an educated man, they will 
reflect how, in even so apparently earthy a topic as the identity 
of a mushroom, classical learning has its relevance. It was 
appropriate enough that Chichester, which was once Regnum, 
should have been the scene of the contest. For counsel, 
challenging an expert who denied mushroom kinship to 
boletus edulis, read to him out of a Latin dictionary the 
definition of boletus, ‘‘ the best kind of mushroom,” with 
Pliny, Plautus and Juvenal cited in support. The Romans 
both loved and feared the mushroom and many, among them 
the Emperor Claudius, died for their love. It was a particu- 
larly convenient medium for administering poison unobtru- 
sively and his wife, Agrippina, “‘ knowing that he was most 
greedy of such meats,” took advantage of it. At Chichester 
boletus edulis was not challenged on any such ground as that. 
It had found its way, as the principal ingredient, into packets 
of ‘mushroom soup” and the makers were prosecuted on 
the ground that if the public were really being given “ boletus 
edulis soup’ they were entitled to be told so in so many 
words. But the magistrates held that boletus is a mushroom, 
and no one who knows the public can doubt that in the 
realm of fungi the public is not inclined to make pedantic 
botanical distinctions, caring only whether a fungus is edible 
or inedible. As a matter of fact, if you met boletus edulis in 
a state of nature and not shredded in a*packet, the word 
“mushroom ”’ would spring unbidden to your lips, for it has 
the familiar umbrella shape. It bears no resemblance to 
morchella esculenta (also edible), which looks rather like a 
brown sponge or to lactorius deliciosus, which can be,seen in 
Pompeii frescoes and is not unlike an orange coloured trumpet. 
If you want to try the most improbable looking edible fungi 
richly and deliciously cooked try Auch, a little sleepy 
cathedral town in the south-west of France, but get your 
digestion into prime condition first. 
RICHARD Roe. 





Obituary 


Sir Henry Thomas Alexander Dashwood, retired solicitor, 
of London, died on 25th May, aged 80. He was admitted in 1902. 
Sir Henry formerly held several Church offices in which he advised 
bishops and archbishops on legal matters arising from the affairs 
of the Church of England. In 1924 he became Principal 
Registrar of the Province of Canterbury and Registrar of the 
Diocese of London and Gibraltar. From 1939 to 1948 Sir Henry 
was Registrar of the Court of Faculties. He was knighted in 
1952. 


Mr. Ranald Macdonald, M.B.E., solicitor, of London, died 
on 20th May. He was admitted in 1921. 
Wills and Bequests 
Mr. Thomas Nicholls Beavan, solicitor, of London, left 
£48,797 net. 
Mr. L. I. J. Sharkey, solicitor, of Bournemouth, left £36,501 
net. 


Mr. Geoffrey Bridgewater Williams, retired solicitor, of London, 
left £42,830 net. 
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REVIEWS 


Thirteenth Edition. By MICHAEL 
Inn, Barrister-at-Law. pp. li and 
London: Sweet & Maxwell, Ltd. 


Gale on Easements. 
30WLES, of Lincoln’s 

(with Index) 426. 1959. 

£4 10s. net. 

Unfortunately, the text of this edition was set up before the 
Rights of Light Bill was published. Consequently for some years 
practitioners will be obliged to keep prints of the Act with their 
copies of this, the standard text-book on easements. On the 
other hand, the publication of a new edition is opportune because 
a high proportion of disputes about easements arise from claims 
to light and the application of the provisions of the Act will 
often necessitate study of the pre-existing law of prescription. 

The editor rightly states in the preface to this edition that 
Gale ‘‘has come to acquire a certain disjointedness and 
inconclusiveness; in short, to lack the precision and point that a 
modern text-book ought to have.’’ He has done very useful 
work in remedying these deficiencies although the book could 
still be reduced materially in size. The first five chapters have 
been almost entirely rewritten. In doing so the editor has, for 
instance, adopted the statement of the characteristics of an 
easement as accepted in Re Ellenborough Park [1956] Ch. 131. 
This, in turn, has facilitated the omission of much quotation of 
obsolete words of the original author and of many useless 
references to the civil law. The chapter on Characteristics of 
Easements, which includes examples of positive and negative 
easements, is now an accurate and thorough account capable 
of practical application. 

The editor, with commendable frankness, states that he has 
concentrated, for the present, ‘“‘ almost entirely on what seemed 
to be the most important parts of the book.’’ We hope this 
implies that he may continue his work in further editions. This 
book has suffered from changes in authorship; it is sixty years 
since two successive editions were prepared by the same writer. 
When the time arrives for the next edition, it should contain a 
new section on Prescription. We agree with the comment in 
the preface that this has long been one of the least satisfactory 
parts of the book (although, we would add, it is probably, of 
necessity, the most used). It is not difficult to understand why 
the editor had not time to rewrite it but we cannot see the reason 
for his doubt whether this step was necessary and desirable. 
Some alterations were made to the wording and most of the 
cases, previously in footnotes, have been brought into the text. 
On the whole, this is an improvement but on some points we 
preferred the fuller statements of the last edition, even though 
they were in notes. For example, the question very frequently 
arises as to what is a consent in writing to enjoyment of light, 
or of some other right, which prevents acquisition of an easement 
under the Prescription Act, 1832, ss. 2 or 3. Although the 
summary of the effect of the cases at p. 132 of this edition is 
sound, we think that the nature and wording of documents, 
alleged to amount to consents, vary so much that most of the 
fuller discussion of the somewhat confusing reported decisions, 
contained in the last edition, was worth retaining. 


Law of Property in Land. By the late H. Grsson RivincTon, 
M.A. (Oxon), Solicitor. Fifth Edition. By E. SwiInFrEen 
GREEN, of Lincoln’s Inn, Barrister-at-Law, and R. A. DoNELL, 
Solicitor (Hons.). pp. xxvii and (with Index) 547. 1959. 
London: The Law Notes Lending Library, Ltd. £2 5s. net. 
While, according to the preface, the primary purpose of 

“ Rivington ’’ remains that of providing candidates for The Law 
Society’s Final Examination with a convenient means of revising 
the more practical elements of the law of real property, its further 
function—statement of many principles of conveyancing, etc.— 
is so well discharged that the reference thereto in the aforesaid 
preface strikes the reviewer as unduly modest. The niceties 
of the law of real property are, despite the 1925 reforms, such 
that many an experienced practitioner may occasionally feel 
that he is in danger of not seeing the wood for the trees; on 
such occasions resort to the appropriate chapter in ‘‘ Rivington ”’ 
is calculated to restore proper vision. 

One would not expect a book of this size to contain so much 
information as it in fact does; but this is due to the tidy arrange- 
ment of the work in dealing not only with tenures, estate owners, 
covenants affecting land, powers of appointment and the like 


but also with such matters as wills, title by adverse possession, 
town and country planning, the Rent Acts and other security of 
tenure legislation. And the conveyancer will derive much 
assistance, on such occasions as have been mentioned, from the 
chapters on alienation inter vivos generally, on sales, and on 
settlements. 

Very few criticisms suggest themselves. Possibly the ‘‘pruning”’ 
of the exposition of pre-1926 law might have been carried a little 
further. One does come across practitioners who have a poor 
opinion of the 1925 simplifications and who regret that things 
are not what they used to be, and who can be compared to the 
alienist who wished he had been in practice before 1789 (he had 
just had occasion to deal with half-a-dozen Napoleons); but, 
while some knowledge of the past is essential, one might wish 
that what is said about freebench could be replaced by some 
statement about freeboard. Such problems, however, as ‘‘ how 
land is ‘ kept’ in family’ are admirably dealt with. In which 
connection—admittedly remote—it might be suggested that the 
characterisation, in a footnote, of Vane v. Lord Barnard (1716), 
2 Vern. 738, as ‘“‘a good example ’”’ of ‘‘ equitable waste”’ is a 
decided understatement. 

We also think that the section on Assignment of Leases might 
have included some reference to the importance of equitable 
assignment, last illustrated by Richmond v. McGann [1954 
1 W.L.R. 1282; 98 Sot. J. 700; the ‘‘ must be made by deed in 
order to pass the legal estate’”’ might well be followed by an 
allusion to the authorities examined in that case. And Warner 
v. Sampson [1958] 1 All E.R. 44, cited as an unusual illustration 
of forfeiture of a lease on denial by the tenant, of the landlord’s 
title, was reversed on 18th December, 1958: [1958] 2 W.L.R. 212 
(C.A.); 103 Sor. J. 91. But such blemishes are minor blemishes. 
It remains to be said that the index, so important a feature of 
a work of this kind, is excellent. 


Estate Duty Saving including the incidence of Income Tax, 
Surtax and Stamp Duty. By J. Brran Morcom, M.A. (Oxon.), 
of the Inner Temple and Lincoln’s Inn, and of the Wales and 
Chester Circuit, Barrister-at-Law. pp. xxxvi and (with 
Index) 264. 1959. London: Butterworth & Co. (Publishers), 
Ltd. £1 15s. net. 

The financial importance to rich and moderately wealthy 
families of estate duty, together with its increasing legal 
complexity, makes it certain that solicitors will frequently 
be consulted on this subject. Here again the wood cannot 
always be seen for the trees when the large standard works are 
first consulted on any particular point. Accordingly there is 
room on lawyers’ bookshelves for a smaller work which can give 
quick guidance as to which parts of the larger books should be 
examined in order to obtain a complete answer to the problem 
in question. Mr. Mprcom’s work goes a long way towards 
meeting this need. Broadly he covers the whole field of estate 
duty law, and an appendix contains no less than thirty-five 
precedents including one for a settlement on discretionary trusts 
(pp. 236-8). 

Although the general coverage is adequate, we find that there 
are certain deficiencies in depth for a book written on a subject 
with clearly defined boundaries. One searches in vain for 
guidance on the valuation of gifts imter vivos and for assistance 
on the application of the difficult but important s. 38 of the 
Finance Act, 1957, which section is hardly referred to. Although 
subs. (5) of s. 7 of the Finance Act, 1894, is cited once, no other 
references are made to that section of which subs. (10) prohibits 
aggregation more than once on property passing on any death 
and of the levying of estate duty in respect thereof more than 
once on the same death. The implications of Chick v. Commis- 
sioner of Stamp Duties [1958] A.C. 435 in connection with family 
partnerships are not considered, the section on partnerships 
carrying only a bare reference to the case (at p. 174). Ina 
discussion on foreign immovables a footnote refers to a “ Jersey 
Mortgage” (p. 156, note (g)), but it is not stated whether by 
the law of Jersey a mortgage is regarded as an immovable. In 
referring to problems caused by infancy (see pp. 8, 28 and 215) 
the author does not point out that a person under such legal 
disability but over six years of age may hold and transfer securities 
on the Post Office Register, and hold national savings certificates 
and savings bank deposits and, if over fifteen, make nominations 
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in respect of the same (cf..102 Sor. J. 116). In contrast to these 
observations, a useful and much fuller treatment than one would 
expect is given to certain relevant aspects of the law of the 
Republic of Ireland and to Erse settlements. 


Key to Income Tax and Surtax, 1959-60. Budget Edition. 
Edited by Percy F. HuaGues, F.C.1.S., A.S.A.A. 1959. 
pp. 223. London: Taxation Publishing Co., Ltd. 10s. net. 


The most pleasing aspect of this little book is that one can see 
at a glance what are the current rates of income tax and the rates 
for past years back to the early years of this century. Convenient 
tables are provided, although necessarily brief, which illustrate 
the gross equivalents of stated net amounts, and tables are given 
of tax at Is. 9d., 4s. 3d., 6s. 3d., and 7s, 9d. rates. Apart from 
this, the book contains for its size a very considerable quantity of 
useful information with ingenious thumb index, and is a credit 
to its editor. Perhaps, however, a table of cases would enhance 
the utility of the next edition. 


Index to the Statutes in Force, covering the Legislation to 
31st December, 1958. pp. clxxxv and 2,152. 1959. London: 
Her Majesty’s Stationery Office. Two volumes, £6 16s. net. 
One of the most useful works to have in the bookcase is this 

quick reference to the existing general law on any subject, 
wherever it appears in the Statute Book. The arrangement is 
to group, under titles descriptive of recognised branches of the 
law, index entries setting out in general terms the subject-matter 
of the enactments which constitute those branches. Against 
those entries are inserted regnal year citations of the current 
enactments which support each proposition indexed. A chrono- 
logical table of all the Acts referred to shows the titles under 
which each Act appears, in part or in whole, in the index. 


Lord Goddard. By ArtTHuR SMITH. pp. ix and 208. 1959. 
London: Weidenfeld & Nicolson. £1 Is. net. 


This book is written by way of a tribute to Lord Goddard 
by the author, his faithful Clerk. It shows that there can be 
exceptions to the old saying that no man is a hero to his valet; 
we suspect that few judges are heroes to their clerks, but clearly 
Lord Goddard belongs to their ranks. On p. 34 the author 
writes that ‘‘ this is meant to be a book of legal memoirs and 
not an autobiography.’’ As the author says, it is a book of 
legal memoirs mostly centring round Lord Goddard although 
between pp. 22 and 57, for instance, there is no mention of him. 
lf the book is regarded as one of legal memoirs it is of interest; 
it recounts a variety of experiences of its author. Aspects of 
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Lord Goddard’s public life are covered with quotations from his 
judgments and contributions to Parliamentary debates. Mr. Smith 
clearly identifies himself with the celebrated judge. In recounting 
the first case of Goddard, J., the author writes (at p. 63): “‘ we 
sat in that dreadful little temporary court in the quadrangle of 
the Law Courts, known as the rabbit hutch. The second week 
we sat as Judge in Chambers.’’ In the circumstances it would 
be surprising if this book amounted to an objective study of its 
subject who, the preface informs us, has neither seen nor read 
any of the material in the book. This book may prove a useful 
source for any future biographer of Lord Goddard; it does not 
purport to be, and is not, a full biography of that great man. 


Trial of August Sangret. Notable British Trials Series, 
Volume 83. Edited by Macponatp CrutcHLry, M.D. 
1959. pp. xxxiv and 223. London: William Hodge & Co., 
Ltd. 18s. net. 

This is a vivid account of the ‘‘ Wigwam Murder ”’ of seventeen 
years ago. Little attention was given to it at the time, owing to 
the scarcity of newspaper space during the war. It describes 
the brutal murder of a teenage girl by a Canadian soldier of 
mixed blood, the events which led up to her death and the trial 
that followed. We are told that there were some uncertainties 
which surrounded the case and which would doubtless remain 
unanswered. The case in retrospect can now be judged as full 
of medical as well as human interest, and a credit to the methods 
of the police. Altogether this is a book which will appeal to 
the layman interested in both legal and medical matters. 


Attorney for the Damned. Edited by ARTHUR WEINBERG. 
1959. pp. xxiii and (with Index) 552. London: Macdonald 
& Co. (Publishers), Ltd. £1 10s. 


The pages of this book contain for the most part some of the 
addresses delivered to juries in criminal cases by Clarence 
Darrow, the most famous and colourful of American defending 
counsel. Darrow, a brilliant orator, was opposed to capital 
punishment, and he thought that the “ right-wrong’’ test of 
insanity, pronounced by the House of Lords in M’Naghten’s Case 
(1843), 10 Cl. & Fin. 200, was archaic. The editor of this book 
has brought together a remarkable sclection of Darrow’s eloquent 
addresses, and has arranged them under four main headings: 
Against Vengeance, Against Prejudice, Against Privilege, and 
For Justice. The subjects range from the defence of Leopold 
and Loeb—the climax of perhaps the most sensational murder 
trial of this century—to issues of religious bigotry, political 
freedom and racial discrimination. 


BOOKS RECEIVED 


Seven Shares in a Goldmine. By MaArGaret LARKIN. 
pp. x and 306. 1959. London: Victor Gollancz, Ltd. 
£1 As. net. 


General Principles of the Law of Torts. By Puitip S. 
James, M.A., of the Inner Temple, Barrister-at-Law. pp. xcviii 
and (with Index) 385. 1959. London: Butterworth & Co. 
(Publishers), Ltd. £1 12s. 6d. net. 


Rayden’s Practice and Law in the Divorce Division of the 
High Court of Justice and on Appeal Therefrom. Second 
(Cumulative) Supplement to Seventh Edition. By JosEPH 
Jackson, M.A., LL.B. (Cantab.), LL.M. (Lond.), of the Middle 
Temple, Barrister-at-Law, and of the South-Eastern Circuit, 
and D. H. Coteate, LL.B. (Lond.), of the Probate and Divorce 
Registry. pp. xvii and 318. 1959. London: Butterworth 
& Co. (Publishers), Ltd. 18s. 6d. net. 


The Cy-Pres Doctrine. By L. A. SHERIDAN, LL.B., Ph.D., 
of Lincoln’s Inn, Barrister-at-Law, and V. T. H. DELany, 
M.A., LL.D., of Lincoln’s Inn, King’s Inns, Dublin, and the 
Inn of Court of Northern Ireland, Barrister-at-Law. pp. xxxvi 
and (with Index) 166. 1959. London: Sweet & Maxwell, 
Ltd. £2 10s. net. 


Formation of Private Companies. By DouGLaAs Barker, 
M.A., LL.B. (Cantab.), LL.M. (Harvard), of the Inner Temple, 
Barrister-at-Law, and A. P. HALBERsTAM, M.A., LL.B. 
(Cantab.), Solicitor. pp. xvi and (with Index) 236, 1959. 
London: Sweet & Maxwell, Ltd. £1 15s. net. 


Agriculture (Safety, Health and Welfare). Being a reprint 
of Butterworth’s Annotated Legislation Service Statutes 
Supplement No. 113. By IAN Fire, M.C., T.D., of the Inner 
Temple and the Oxford Circuit, Barrister-at-Law, and 
E. ANTHONY MACHIN, B.C.L., M.A., of Lincoln’s Inn and the 
South-Eastern Circuit, Barrister-at-Law. pp. x and (with 
Index) 83. 1959. London: Butterworth & Co. (Publishers), 
Ltd. {1 net. 


The Law of Agricultural Holdings. Third Edition. By 
W. S. SCAMMELL, C.B.E., M.C., LL.B. (Lond.), Solicitor. 
pp. xxxiii and (with Index) 738. 1959. London: Butter- 
worth & Co. (Publishers), Ltd. £2 15s. net. 


Unit Trusts and How They Work. Second Edition. By 
C. O. Merrman, A.C.A. pp. x and (with Index) 123. 1959. 
London: Sir Isaac Pitman & Sons, Ltd. £2 net. 
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IN WESTMINSTER 


ROYAL ASSENT 

The following Bills received the Royal Assent on 14th May:— 

Calvinistic Methodist or Presbyterian Church of Wales 
(Amendment). 

Deer (Scotland). 

Hospital of St. Mary Magdalene and Other Charities 
(Newcastle-upon-Tyne) Charity Scheme Confirmation. 

Hospital of St. Nicholas (Salisbury) Charity Scheme (Con- 
firmation. 

House Purchase and Housing. 

Housing (Underground Rooms). 

Jesus Hospital (Rothwell) Charity Scheme Confirmation. 

Ministry of Housing and Local Government Provisional Order 
Confirmation (West Hertfordshire Main Drainage). 

Police Federation. 

Poor’s Coal Charity (Wavendon) Charity Scheme Confirmation. 

Rating and Valuation. 

Restriction of Offensive Weapons. 

Small Lotteries and Gaming Act, 1956 (Amendment). 

Supreme Court of Judicature (Amendment). 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time:— 
British Transport Commission Bill [H.C.}) 
Tees Valley and Cleveland Water Bill [H.C.] 


[14th May. 
[14th May. 


Read Second Time :— 
Glasgow Corporation Order Confirmation (No. 2) Bill [H.C.] 
[14th May. 
Read Third Time:— 


Bootle Corporation Bill [H.L.]} [14th May. 


HOUSE OF COMMONS 


PROGRESS OF BILLS 

Read First Time:— 

Chevening Estate Bill [H.C.] [14th May. 

To confirm and give effect to a vesting deed and trust instrument 
relating to the Chevening Estate and other property, and for 
purposes connected therewith. 

Pier and Harbour Provisional Order (Gloucester) Bill [H.C.] 

[15th May. 

To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to Gloucester. 

Pier and Harbour Provisional Order (Medway Lower Navigation) 
Bill [H.C.} {15th May. 

To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to the Medway Lower Navigation. 


Read Third Time:— 
Round Oak Steel Works (Level Crossings) Bill [H.L.] 
[14th May. 
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AND WHITEHALL 


STATUTORY INSTRUMENTS 


Argyll County Council (Allt Achadh Forsa, Lochaline) Water 
Order, 1959. (S.I. 1959 No. 852.) 5d. 

Copyright (Isle of Man) Order, 1959. (S.I. 1959 No. 861.) 6d. 

County of Lanark (Glen Franka Burn, Leadhills) Water Order, 
1959. (S.I. 1959 No. 853.) 5d. 

Grant- Aided Secondary Schools (Scotland) Grant Regulations, 
1959. (S.I. 1959 No. 833.) 5d. 

Incidental Expenses (Scotland) Regulations, 1959. 
No. 829.) 5d. 

Judicial Offices (Salaries) Order, 1959. (S.I. 1959 No. 886.) 5d. 
This order increases the salaries of the recorders of Liverpool 

and Manchester from £4,500 a year to £5,250 a year, the salaries 

of the county court judges and the chief metropolitan magistrate 

from £3,750 a year to £4,400 a year, and the salaries of the 

metropolitan magistrates, other than the chief magistrate, from 

£3,400 a year to £3,800 a year. 

London Traffic (Prescribed Routes) (St. Marylebone) (No. 2) 
Regulations, 1959. (S.I. 1959 No. 885.) 5d. 

Merchandise Marks (Imported Goods) No. 2 Order, 1928, 
Amendment Order, 1959. (S.I. 1959 No. 866.) 5d. 

Merchant Shipping Act, 1948 (Mauritius) Order, 1959. 
(S.I. 1959 No. 865.) 5d. 

National Insurance Regulations :— 
(Contributions) Amendment. (S.I. 1959 No. 847.) 8d. 
(Determination of Claims and Questions) Amendment. (S.I. 

1959 No. 848.) 5d. 

Naval Discipline Orders:— 
(Colonial Naval Forces). (S.I. 1959 No. 867.) 4d. 
(Relations with the Royal New Zealand Navy). 

No. 868.) 

Oil in Navigable Waters (Convention Countries) (Finland) 
Order, 1959. (S.I. 1959 No. 869.) 4d. 

Personal Injuries (Civilians) (Amendment) Scheme, 1959. 
(S.I. 1959 No. 877.) 5d. 

Post-War Credit (Income Tax) Regulations, 1959. 
No. 876.) 

Singapore (Consequential Provisions) Order in Council, 1959. 
(S.I. 1959 No. 871.) 5d. 

Stopping up of Highways Orders:— 


(S.I. 1959 


(S.I. 1959 


(S.I. 1959 


City and County Borough of Coventry (No. 6). (S.I. 1959 
No. 826.) 5d. 

County of Essex (No. 7). (S.I. 1959 No. 855.) 5d. 

City and County Borough of Gloucester (No. 1). (S.I. 1959 


No. 839.) 5d. 
County of Hertford (No. 6). (S.I. 1959 No. 840.) 5d. 
London (No. 18). (S.I. 1959 No. 856.) 5d. 
County of Stafford (No. 8). (S.I. 1959 No. 827.) 5d. 
County of Sussex, West (No. 7). (S.I. 1959 No. 849.) 5d. 
County of Warwick (No. 6). (S.I. 1959 No. 844.) 5d. 
County of Wilts (No. 3). (S.I. 1959 No. 828.) 5d. 
County of York, West Riding (No.9). (S.1. 1959 No. 838.) 5d. 
County of York, West Riding (No. 10). (S.I. 1959 No. 841.) 5d. 
County of York, West Riding (No. 11). (S.I. 1959 No. 845.) 5d. 
Supreme Court (Non-Contentious Probate) Fees Order, 1959. 
(S.1. 1959 No. 887.) 5d. 
Valuation Roll (Scotland) Order, 1959. (S.I. 1959 No. 872.) 6d. 
Vestry of St. Giles Without Cripplegate Theatre (Resumption 
of Elections) Order, 1959. (S.I. 1959 No. 873.) 5d. 


SELECTED APPOINTED DAYS 
June 
1st Post-War Credit (Income Tax) Regulations, 1959. 
(S.I. 1959 No. 876.) 
14th Restriction of Offensive Weapons Act, 1959. 





Societies 


THE PETERBOROUGH AND District LAw Society area is one 
of the first areas to be considered by the Local Government 
Boundary Commission. No one yet knows whether Peterborough 
will expand or be absorbed and this may affect the very old 
assize jurisdiction of the quarter sessions. 


THE SOUTHEND-ON-SEA AND District LAw Society held its 
Annual General Meeting on 23rd April at which Mr, C. R. Glenny 
was elected president for the year and Mr. R. A. Golding vice- 
president. A small presentation was made to Mr. Nelson L. 
Mitchell on his retirement from the office of hon. treasurer which 
he had held for a great many years. 
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NOTES OF CASES 


The Notes of Cases in this issue are 


Council of Law Reporting, and full report. 
Where possible the aperepries Son fe 


Court of Appeal 


QUASI-MATRIMONIAL HOME: HOUSE OCCUPIED 
AND KEPT UP BY UNMARRIED PARTIES: DIVISION 
OF PROCEEDS OF SALE: APPLICABILITY OF 
EQUITABLE PRINCIPLES RELATING TO MARRIED 
COUPLES 
Diwell v. Farnes 
Hodson, Ormerod and Willmer, L.JJ. 
Appeal from Ilford County Court. 


The plaintiff, the widow and administratrix of D, who died 
in 1957, claimed possession from the defendant of a house, 
No. 15 H Road. In 1941, the deceased and the defendant began 
to live together, and a child was born in 1942. In 1945, they went 
to live at No. 13 H Road, a rent-restricted house ; the deceased 
was the tenant, but the defendant contributed about two-thirds 
of the total joint expenses. In 1954, the deceased, as sitting 
tenant, was able to purchase No. 13 at the low price of £900 ; 
the purchase was financed by a building society mortgage taken 
out by the deceased, but the instalments of repayment were 
paid by the defendant until the house was sold. In 1956, the 
deceased sold No. 13 for £2,300, and with the proceeds he purchased 
No. 15 next door for £1,250 and discharged the balance of the 
mortgage. The county court judge held that the plaintiff held 
No. 15 on trust for sale for herself and the defendant in equal 
shares. The plaintiff appealed. 

Hopson, L.J., said that the plaintiff's case was that, if the 
defendant had any interest at all, it was a mere charge limited 
to the amount advanced by her for the purchase of No. 13, or 
if she had an equitable interest in the proceeds of No. 15, it was 
merely fractional and must be calculated by reference to the 
proportion which her contribution bore to the whole cost of 
No. 13; husband and wife cases, in which the maxim “ equity 
delighteth in equality ’’ applied, were not in point: they were 
in a class by themselves, and invoked the wide discretion 
given to the courts by s. 17 of the Married Women’s Property 
Act, 1882, as in Rimmer v. Rimmer [1953] 1 QO.B. 63, which 
showed that, when precise calculation of shares was not possible, 
equality necessarily followed, though the principle of equality 
was not necessarily limited to such cases (In ve Dickens [1935] 
1 Ch. 267). But this was a case between strangers; if the 
defendant could establish a claim to a reasonably precise amount 
of the contributions to the purchase of No. 13, she was not 
limited to a charge but was entitled to a share of the proceeds 
of sale of No. 15. Her contributions towards the extinction of 
the mortgage on No. 13 conferred on her a proportionate equitable 
interest in that property, and it was conceded that such interest 
extended to No. 15. Such interest could be calculated with 
reasonable certainty. It was also contended for the defendant 
that her contributions towards the rent of No. 13 should be taken 
into account, in that they enabled the deceased to obtain his 
windfall by buying as a sitting tenant, but that contention failed, 
as the rent could not be considered as a contribution towards 
the purchase price. The judge had been wrong in drawing 
inferences which were only appropriate where a husband and 
wife were concerned. The defendant was entitled to that propor- 
tion of the proceeds of sale of No. 15 which her contributions 
towards the redemption of the watt il of No. 13 bore to the 
purchase price of that house. 


OrMEROD, L.J., agreed. 
WILLMER, L.J., dissenting, said that in all the circumstances 
the deceased and the defendant should be regarded as having 
entered into a joint enterprise, and the maxim of equality ought 
to be applied. The contributions of the defendant towards the 
rent of No. 13 ought to be taken into account, as well as her 
discharge of the mortgage instalments. Appeal allowed. 
APPEARANCES: R. W. Goff, Q.C., and H. Vester (Ernest W. 
Long & Co.); John Arnold, Q.C., and Andrew Edwards 
(C. W. Smith & Co.). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


27th April, 1959 


[1 W.L.R. 624 


riate page reference is 


lished by arrangement with the 
il be ly ~ in the Weekly Law Reports. 
given at the end of the note. 


CONFLICT OF LAWS: FOREIGN RETROSPECTIVE 
DECREE EXCEPTING OBLIGATION ON ENGLISH 
DEBT FROM UNIVERSAL SUCCESSION 


Adams and Others v. National Bank of Greece and 
Athens S.A.; Prudential Assurance Co., Ltd., and Others 
v. Same 
Lord Jenkins ; Morris and Ormerod, L.J J. 
29th April, 1959 

Appeals from Diplock, J. ([1958] 2. Q.B. 59; 102 Sot. J. 

In 1927, a Greek mortgage bank issued sterling mortgage bonds 
repayable as to principal in 1957 with interest thereon meanwhile. 
The bonds were unconditionally guaranteed as to principal and 
interest by another Greek bank, and the proper law of the bonds 
and of the ancillary contract of guarantee was English law. In 
1953, by an Act of the Government of Greece and by royal decree 
the guarantor bank and a third Greek bank (hitherto unconnected 
with the bonds) were amalgamated into a new banking company, 
the defendant company, and it was enacted that the new company 
was the “ universal successor ’’ to the rights and obligations of the 
amalgamated companies. In National Bank of Greece and Athens 
S.A. v. Metliss [1958] A.C. 509; 101 Sor. J. 972 (proceedings 
instituted in December, 1955, by a bondholder claiming arrears 
of interest against the defendants), it was held that the English 
courts would give effect to that decree as transferring to the 
defendants the liabilities of the guarantor bank. On 16th July, 
1956, the Greek Government passed a decree (No. 3504) amending 
the law and decree of 1953 so that the defendant company, as 
from the time of its creation, became the universal successor to the 
rights and obligations of the companies amalgamated ‘‘ except 
for the obligation to which such companies were liable whether as 
principal or guarantor . . . under bonds payable . . . in gold or 
foreign currency, issued by limited liability companies.’’ Under 
Greek law that decree had a retrospective effect and absolved 
the defendants from the obligations of the original guarantor 
bank in respect of the bonds. On dates subsequent to 16th July, 
1956, a number of bondholders presented for payment coupons 
covering certain arrears of interest due under the bonds. Pay- 
ment was refused by the mortgage bank and by the defendants. 
In an action by the bondholders against the defendants as 
guarantors under the bonds, the defendants relied on the Greek 
decree of 1956 as a decree governing status which the English 


251). 


courts would recognise, and the bondholders contended that 
that decree was a confiscatory or discriminatory foreign law 
to which English law would refuse to give effect. Diplock, J., 


held that the decree of 1956 was not a law of succession or a law 
relating to capacity or status, but was in substance a law relating 
to the discharge of liabilities, and altered rights which had vested 
in English law and as such was not, under English rules of private 
international law, effective to discharge the liability of the defen- 
dants to the plaintiffs as guarantors under the bonds and, 
accordingly, he gave judgment for the plaintiffs. The defendants 
appealed. Cur. adv. vult. . 
Morais, L.J., delivering the judgment of the court, said that 
though the proper law of the bondholders’ contracts was English 
law and though, therefore, no foreign sovereign authority could 
vary the terms of the contracts, the bondholders must always 
have recognised that the existence of the Greek guaranteeing bank 
could be terminated by Greek law. If that happened the contract 
as such would not be altered though the guarantor would 
disappear. That was always a risk that the bondholders ran. 
The present claims were not claims in contract against the 
defendants. Until Greek law was altered, the position was, as 
Lord Keith pointed out in his speech in the Meéliss case {1958 
A.C. 509, 526, that the defendants represented and stood in the 
shoes of the contractual guarantor, the National Bank of Greece. 
They had not done so since the passing of decree 3504. But this 
did not mean that there was any purported interference with 
contracts governed by English law. As Viscount Simonds said 
in his speech in the Metliss case, ibid., 525: ‘‘ Clearly the obliga- 
tions in English law (the proper law of the contract) could not be 
affected by a Greek law which purported to vary its terms.” 
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The contracts remained unaffected by any of the Greek legislation. 
There was, however, a period when the law of Greece directed the 
defendants to undertake certain liabilities: while that period 
lasted bondholders found a substitute for their contractual 
debtor: but it was just as competent for the Greek sovereign 
power to terminate the period as it was for such power to originate 
it. The effect of the new decree might be to deprive bondholders 
of a hope to which they had looked forward, but their hope had as 
its basis the further hope that Greek law would remain as it was. 
It was fully within the competence of the Greek sovereign power 
to pass decree 3504. When the law was changed there was, 
so far as bondholders were concerned, the withdrawal of what had 
resulted to their advantage: but that did not mean that 
decree 3504 was either confiscatory or discriminatory in its scope 
or was of the nature of a penal or revenue law or that English public 
policy could demand that it be not recognised. All bondholders 
alike would be affected by tne change in the law. In their lord- 
ships’ judgment the bondholders had failed to show that they 
could recover from the defendants and the appeals would be 
allowed. Appeals allowed. Leave to appeal to the House of 
Lords. 

APPEARANCES: T. G. Roche, Q.C., and N. H. Lever (Stibbard, 
Gibson & Co.) ; John Foster, Q.C., and Mark Littman (Herbert 
Smith & Co.). 


(Reported by J. A. Grirritus, Esq., Barrister-at-Law] [2 W.L.R. 800 


Chancery Division 


HUSBAND AND WIFE: SETTLEMENT: 
ORDER EXTINGUISHING RIGHTS, POWERS 
AND INTERESTS: HUSBAND SURVIVOR 
FOR PURPOSES OF EXERCISING POWER 
OF APPOINTMENT: VARIATION 
OF TRUSTS 


In re Poole’s Settlements Trusts; Poole and Another 
v. Poole and Others 
Roxburgh, J. 8th April, 1959 

Adjourned summons. 

By post-nuptial settlements dated 8th April, 1931, and 
22nd December, 1937, a settlor settled certain investments upon 
trust to pay the income therefrom to the husband, who was his 
son, and the wife jointly during their joint lives and then to pay 
the entirety to the husband for his life if he survived the wife. 
The settlor gave to the husband and wife jointly, and in default 
to the survivor of them, a power of appointment over the capital 
and income in favour of the issue of the marriage. The income 
payable to any beneficiary was to be held on protective trusts for 
the persons mentioned in s. 33 of the Trustee Act, 1925. The 
husband and wife were married on 7th August, 1929, and there 
was one child of the marriage, a son, who was born on 
9th November, 1932. The marriage was dissolved on 16th June, 
1947, by a decree absolute of divorce granted on the petition of 
the husband. By an order of the Probate, Divorce and Admiralty 
Division of the High Court, dated 17th March, 1952, made on the 
husband's application under r. 53 (1) of the Matrimonial Causes 
Rules, 1950, it was ordered “‘. . . that the [two] settlements 

. . be varied and that all the rights powers and interests of the 
respondent in and under the said settlements be extinguished 
absolutely as if she were now dead.’’ On 2nd May, 1952, the 
husband irrevocably appointed a moiety of the capital of both 
funds to be vested in his son at twenty-one years, payment to be 
postponed in any event until he attained the age of twenty-five. 
The husband married a second time on 16th January, 1948 ; 
there was no issue of that marriage. The son was married on 
8th July, 1953, and had one child, a daughter, born on 14th January, 
1956. The husband and his second wife took out a summons 
(1) to determine whether the appointment of 2nd May, 1952, 
under the settlements as varied by the order of 17th March, 1952, 
was valid, having regard to the fact that the husband’s first wife 
was still living, and, if so, (2) for an order under s. 1 of the Variation 
of Trusts Act, 1958, approving an arrangement varying the trusts 
of the moiety. 

RoxBuRGH, J., said that the trusts of the annual income and the 
power of appointment could not be looked at in isolation. The 
order of the Divorce Division did not merely extinguish the wife’s 
interest, but extinguished it as if she were dead at the date of the 
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order, and by necessary implication involved the artificial proposi- 
tion that the husband had survived the wife. It was not a case 
of acceleration, because the problem was whether the husband 
could be the survivor at a time when his wife was still alive, and 
that problem could only be solved by the necessary implication 
which he had suggested ; otherwise there would be a resulting 
trust. The same reasoning applied in relation to the power of 
appointment. It was not merely that the wife’s powers were 
extinguished but they were extinguished as if she were dead at the 
date of the order, and that involved by necessary implication 
the proposition that the husband was to be treated as the survivor 
of them from that date. Accordingly the husband had power to 
make the appointment. As to the proposed arrangement under 
the Variation of Trusts Act, 1958, his lordship said that some 
provision should be made for possible future issue of the son. 
Under the Act, it was no longer necessary for him to consider 
unborn persons, but it was not equitable to ignore them. A judge 
had not yet been deprived of his discretion. His lordship 
approved an amended scheme whereby a certain sum was to be 
held on trust for such of the son’s children as were born in his 
father’s lifetime as attained twenty-one or being females married 
under that age; if more than one in equal shares. Declaration 
and order accordingly. 

APPEARANCES: J. A. Plowman, Q.C., and W. S. Wigglesworth 
(Charles Russell & Co., for Smallpiece & Merriman, Guildford) ; 
F. B. Marsh (Simmons & Simmons) ; F. Bower Alcock (Middleton, 
Lewis & Co.) ; G.C. D. S. Dunbar (Slaughter & May). 

Reported by Miss J. F. Lams, Barrister-at-Law] {1 W.L.R. 651 
RESTRICTIVE PRACTICES: CONDITION AS TO 
RESALE PRICES: WHETHER DEPOSIT ON BOTTLE 

PART OF PRICE 


Beecham Foods, Ltd. v. North Supplies (Edmonton), 
Ltd. 


Vaisey, J. 1st May, 1959 

Action. 

The plaintiffs manufactured ‘‘ Lucozade,” a glucose drink, and 
supplied it subject to a condition that it be sold only at the fixed 
retail prices in the distributors’ current price list, of which 
condition the defendants had full notice. The price list showed 
the retail price as 2s. 6d. plus 3d. on the bottle; on the back 
of the price list it was stated that the bottles were charged at 
3s. a dozen refundable and that actual ownership of the bottles 
did not pass to the customers although a charge for them was 
made. Moulded into the bottles was the word ‘“‘ Lucozade ”’ and 
on the label was “‘ 2s. 6d.’ followed by a statement “ plus 3d. 
deposit returnable on bottle with stopper.’’ On each of two 
occasions the defendants charged a customer 2s. 7d. for a bottle 
of ‘‘ Lucozade.”’ The plaintiffs claimed an injunction to restrain 
the defendants from reselling ‘‘ Lucozade’”’ at prices less than 
the fixed retail prices, contrary to s. 25 (1) of the Restrictive 
Trade Practices Act, 1956, the plaintiffs contending that “‘ 2s. 6d. 
plus 3d. on the bottle’ was equivalent to a fixed retail price 
of 2s. 9d. 

VaisEy, J., said that in the present case each of the two 
persons who effected a test purchase from the defendants paid 
2s. 7d., and in his lordship’s judgment might fairly be said to 
have paid the full and correct price of 2s. 6d. for the liquid, but 
only 1d. for or towards the hire of the bottle. In his judgment, 
however, the bottle in the transaction was never sold at all, but 
was merely lent or hired as a convenient receptacle for carrying 
the liquid home. The same result followed if 2s. 9d. was paid by a 
customer. In either case the transaction was a payment of 2s. 6d. 
in full as the price of the liquid and 3d. or 1d. for the hire of the 
bottle. The short answer to the action was that the bottles 
in which ‘“‘ Lucozade ’’ was sold were never themselves sold at all. 
Section 25 (1) of the Act of 1956 had nothing to do with hiring 
agreements. It only applied to sales and these bottles in respect 
of which the 3d. was claimed were never sold at all to a purchasing 
customer. The contract with the customer with regard to the 
bottles was entirely different from that which affected their 
contents ; they were merely hired while the contents were sold 
out and out. The plaintiffs’ claim was misconceived, and the 
action failed and must be dismissed with costs. 

APPEARANCES: P. J. Stuart Bevan (McKenna & Co.) ; 
W.R. Rees-Davies (S. Eversley & Co.). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 643 
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Queen’s Bench Division 


HACKNEY CARRIAGE: HIRED CARS: PRIVATE 
CHAUFFEUR-DRIVEN CARS OPERATING AT LONDON 
AIRPORT: WHETHER “ PLYING FOR HIRE ” 


Cogley v. Sherwood 
Car Hire Group (Skyport), Ltd. v. Same 
Howe v. Kavanaugh 
Car Hire Group (Skyport), Ltd. v. Same 
Lord Parker, C.J., Donovan and Salmon, JJ. 22nd April, 1959 
Appeal by case stated. 


A car hire company, under a contract with the Ministry of 
Transport and Civil Aviation, operated a service of chauffeur- 
driven hired cars at the north and central terminals of London 
Airport, available day and night at a fixed schedule of fares, 
for the use of passengers and members of the public admitted 
to the airport by the Minister. The cars were not licensed as 
hackney carriages. Bookings were made at desks at each terminal, 
where the service was extensively advertised, but there was no 
indication at the standings where the cars waited that they were 
for hire, intending passengers being escorted to one of the cars 
by an employee of the company. On 28th October, 1958, the 
respondents each hired a car for a short journey from London 
Airport, and subsequently the company and the two chauffeurs 
were convicted by justices, on informations laid by the respon- 
dents, of offences under s. 7 of the Metropolitan Public Carriages 
Act, 1869, as being the owner and drivers of unlicensed hackney 
carriages unlawfully plying for hire. The appellants and the 
appellant company appealed. 

Lorp PaRKER, C.J., said that s. 7 provided that “if any 
unlicensed hackney carriage plies for hire, the owner of such 
carriage shall be liable to a penalty .. .”” London Airport was 
within the limits of the Act and the only question was whether 
the cars concerned were plying for hire. If they were, then, as 
they were unlicensed, an offence was committed. The first thing 
to be noticed was that the Act was dealing with carriages plying 
for hire, not with persons carrying on the business of letting out 
carriages for hire. Although a human agency must clearly be 
involved, the Act was directing attention to the carriage and 
posing the question: Was it plying for hire? While no doubt 
in 1869 persons were engaged in letting out carriages on hire, the 
legislature clearly could not then envisage the considerable 
business which had grown up of recent years of hiring out cars. 
To-day, as a matter of common sense, he did not think that any- 
one would say that vehicles belonging to the many car hire 
concerns were plying for hire in the ordinary sense of the words. 
It seemed to him that the Act was prima facie dealing with a 
particular carriage whose owner or driver invited the public to 
be conveyed init. Apart from authority, he would have thought 
that it was of the essence of plying for hire that the vehicle in 
question should be on view, that the owner or driver should 
expressly or impliedly invite the public to use it, and that the 
member of the public should be able to use that vehicle if he 
wanted to. There were some cases which pointed to a different 
conclusion but wherever it had been held that a carriage was 
plying for hire it was in fact on view. It was the essence of 
plying for hire that the carriage should be exhibited. Here the 
cars were not exhibited. Those which were on view would not 
appear to any ordinary member of the public to be for hire but 
to be ordinary private cars with private chauffeurs. He did not 
feel that the cases concerning stage carriages, in particular 
Griffin v. Grey Coaches, Ltd. (1928), 45 T.L.R. 109, compelled 
him to come to a different conclusion from that he had indicated. 
It was true that plying for hire must have the same meaning 
whether applied to stage carriages or hackney carriages, but in 
the former case, where a schedule of regular services was adver- 
tised and vehicles had been performing those services for some 
time in full view of the public there was something to be said for 
the view that they were exhibited. The justices were wrong in 
treating the present case as indistinguishable from Griffin’s case. 
He would allow the appeal. 


Donovan, J., who concurred, said that the purpose of the 
1869 Act was clearly to exercise control over hackney carriages, 
which were then solely horse-drawn, so as to ensure a proper 
standard of safety and cleanliness and of competency in their 
drivers who also had to be licensed. The motor car had now 
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displaced the horse carriage and the competence of the driver 
was ensured by other legislation. A large business of private hire 
of motor cars had grown up. The new conditions did not mean 
that plain words in the Act were to be given something other 
than a plain meaning but they did involve that when the court 
was asked to apply the language of 1869 to the vastly different 
circumstances of 1959, a very close scrutiny of the words was 
called for. There was no decided case where a hackney carriage 
was held to be plying for hire where it was not exhibited so as to 
be visible to would-be customers. In his view in Griffin’s case 
the charabancs were exhibited. Here the cars were not exhibited 
to the public as being available for hire and it was wrong to say 
that they were hackney carriages plying for hire. 

SALMON, J., delivered a concurring judgment. 

APPEARANCES: Neil Lawson, Q.C., and W. A. Macpherson 
(Coward, Chance & Co.); James Borders (Alexander Charles, 
Leytonstone) ; J. R. Cumming-Bruce (Treasury Solicitor). 

[Reported by Mrs. E. M. WELtwoon, Barrister-at-Law] [2 W.L.R. 781 


DRIVING LICENCE: PERIOD OF 
DISQUALIFICATION: WHETHER 
DISQUALIFICATION SEVERABLE FROM 
CONVICTION AND SENTENCE 
R. v. Arundel Justices ; ex parte Jackson 


Lord Parker, C.J., Donovan and Salmon, JJ. 
29th April, 1959 

Application for an order of certiorari. 

The defendant was convicted by justices of driving a motor 
vehicle on a road without due care and attention, contrary to 
s. 12 of the Road Traffic Act, 1930, and was fined £20 and 
disqualified from holding or obtaining a driving licence for a 
period of twelve months. In fact, it was the defendant’s first 
conviction so that under s. 12 (2) of the Act he was not liable 
to be disqualified for a longer period than one month. The 
defendant applied for an order of certiorari to quash the order 
of the justices adjudging him guilty and sentencing him, on the 
ground that it was made in excess of their jurisdiction. 

Lorp ParKER, C.J., said that the justices did exceed their 
jurisdiction in imposing a disqualification for a period of twelve 
months, and the sole question was whether the court must 
therefore quash the whole of the order. It was clear that the 
fine of £20 and the conviction were not severable, and had the 
fine been in excess of the justices’ jurisdiction the whole order 
including the conviction would have had to be quashed (R. v. 
Willesden Justices ; ex parte Utley [1948] 1 K.B. 397). But the 
disqualification in question was severable from the rest of the 
order: the matter had twice been before the court and in both 
cases [reported in 117 J.P. 177] the court had decided that 
that was the proper view and the court need only quash the 
disqualification. Accordingly an order of certiorari must go and 
that part of the order which provided a disqualification of twelve 
months must be quashed. 

Donovan and SALmon, JJ., agreed. Order accordingly. 


APPEARANCES: J. Raymond Phillips (Chalton, Hubbard & Co. 
for Malcolm, Wilson & Cobby, Worthing) ; Anthony Harmsworth 
(T. C. Hayward, Chichester). : 


(Reported by Miss J. F. Lams, Barrister-at-Law] 


LICENSED PREMISES: WHETHER INTOXICATING 
LIQUOR TAKEN FROM PREMISES 
Pender and Others v. Smith 
Lord Parker, C.J., Donovan and Salmon, JJ. 
30th April, 1959 

Case stated by the judge of the Liverpool Crown Court sitting 
as recorder. 

During the permitted hours the defendants bought a crate of 
beer in the off-licence portion of licensed premises and took it 
into the smoke-room of the premises. After the close of the 
permitted hours they were carrying the crate from the smoke- 
room into the entrance hall of the licensed premises when police 
officers intervened and caused them to deposit it on the floor 
of the hall. It had been their intention to remove the crate from 
the licensed premises into the highway and they would have 
done so if the police officers had not intervened. The defendants 
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were convicted upon informations alleging that outside the 
permitted hours they did take from the licensed premises 
intoxicating liquor contrary to s. 100 of the Licensing Act, 1953. 
The recorder upheld the convictions and the defendants appealed. 


Lorp ParRkKER, C.J., said that it was perfectly clear from the 
words used in the section that no offence was committed until 
the intoxicating liquor was taken from and got outside the licensed 
premises. In his lordship’s judgment, the police struck too soon 
and no offence under the section had been committed. 


Donovan, J., agreeing, said that counsel for the prosecutor 
had had to ask the court to read “‘ takes from”’ in s. 100 as 
equivalent to ‘‘ found in the process of taking from.’’ A penal 
section could not be read in that way. The ordinary and natural 
meaning of the words in s. 100 in that respect was that they 
referred to a completed act and to nothing else. 


SALMON, J., agreed. Appeal allowed. 

APPEARANCES: Andrew Rankin (John Hands & Son, for 
John O. Cowper, Liverpool) ; G. W. Guthrie Jones (Cree, Godfrey 
& Wood, for T. Alker, Town Clerk, Liverpool). 

[Reported by Miss J. F. Lams, Barrister-at-Law] 
NEGLIGENCE: INJURY TO WORKMAN : 
UNFENCED MACHINERY: LIABILITY OF 

EMPLOYERS 
Dunn v. Birds Eye Foods, Ltd. 
Lord Parker, C.J., Donovan and Salmon, JJ. 
30th April, 1959 
Case stated by Lancashire justices sitting at Liverpool. 


A general labourer employed in a factory on the sanitation 
shift was engaged in cleaning an electrically-driven belt conveyor. 
Contrary to his instructions he set the machine in motion and 
endeavoured to clean it manually; while so doing his hand 
was caught and lacerated in a nip created between the moving 
belt and a revolving drum. The drum and belt could have 
been securely fenced by a fixed guard, but at the time of the 
accident were unfenced ; had a guard been fitted it would have 
been possible to clean the machine. The construction of the 
machine was such that the operator was in no danger when 
operating it. The employee knew that it was wrong to turn 
the machine on, and the accident was his own fault. An 
information was preferred against his employers alleging that 
they had contravened s. 14 (1) of the Factories Act, 1937, in that 
a certain part of dangerous machinery, the drum and belt, was 
not securely fenced and that in consequence of such contravention 
the employee had suffered bodily injury whereby they were liable 
to a fine as provided by s. 133 of the Act. The justices accepted 
a submission for the employers that there was no case to answer 
and dismissed the information. The prosecutor appealed. 
(Section 133 of the Factories Act, 1937, provides: ‘“‘If any 
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person . . . suffers any bodily injury in consequence of the 
occupier . . . of a factory having contravened any provision of 
this Act... the occupier . . . shall . . . be liable to a fine not 


exceeding £100... Provided that (a) in the case of injury to 
health, the occupier . . . shall not be liable to a fine under this 
section unless the injury was caused directly by the 
contravention . . .”’) 

SALMON, J., giving the first judgment, said that the unfenced 
nip may not have been a very probable cause but it was a 
reasonably foreseeable cause of injury and accordingly at the 
time of the accident the defendants were in breach of s. 14 (1) 
of the Act (see John Summers & Sons, Ltd. v. Frost [1955] 
A.C. 740, 766, per Lord Reid). The argument for the defen- 
dants that the injury to the employee was not in consequence 
of the machinery being unfenced ought not to be accepted. 
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Section 14 imposed an absolute duty and at the moment of the 
accident the defendants were in breach of that section, and, 
but for that breach, that was, if at that moment the nip had been 
fenced, the accident would not have occurred. Even if the 
defendants had fitted a guard and the employee had deliberately 
removed it contrary to instructions, it would have made no 
difference to the defendants’ liability under s. 133; they would 
still have been in breach of their absolute duty under s. 14 (1) 
at the moment of the accident, and the breach would have been 
a cause of the accident inasmuch as it would not have occurred 
if at the critical moment the nip had been fenced. If proviso (a) 
to s. 133 applied the defendants would not be liable since although 
the contravention of s. 14 (1) was a cause, it was not the direct 
cause of the injury. The direct cause was the employee’s own 
carelessness. But the words “ injury to health ”’ in the proviso 
were apt to describe a disease which a workman might suffer 
as a result, for example, of a contravention of s. 47 which dealt 
with the removal of dust and fumes, and were not apt to describe 
a mangled hand. The proviso was confined to cases of injury 
to health which formed only one of the classes of injuries covered 
by the words “‘ bodily injury,’”’ and did not apply to the class of 
injury occasioned by breaches of s. 14 (1). His lordship would 
allow the appeal and remit the case to the justices with a direction 
that the evidence now before them disclosed an offence. 


Lorp ParKER, C.J., and Donovan, J., agreed. Appeal 
allowed, 

APPEARANCES: S. R. B. Cooke (Solicitor, Ministry of Labour 
and National Service) ; Andrew Rankin (Simpson, North, Harley 
& Co.). 


{Reported by Miss J. F. Lams, Barrister-at-Law] [2 W.L.R. 812 


Liverpool Crown Court 


CRIMINAL LAW: POSTPONEMENT OF TRIAL: 
RIGHT OF PRISONER TO BE DISCHARGED 


R. v. Campbell and Others 
Judge Laski. 17th March, 1959 
Trial on indictment. 


On 11th December, 1958, the prisoner was committed for trial 
to the Liverpool Crown Court on a charge of robbery with 
aggravation. On his arraignment at the January, 1959, session 
of the court he pleaded not guilty, but by reason of the absence 
abroad of a prosecution witness it was ordered that the prisoner 
be tried at the next session. At the February session of the 
court the trial was again postponed. At the March session 
application was again made by the prosecution to postpone the 
trial on the ground that the witness was still out of the country. 


Jupce Laski said that in his view the definition of ‘‘ assizes ”’ 
in s. 13 (4) of the Interpretation Act, 1889, included the Crown 
Court and the court therefore, in a proper case, had jurisdiction 
to grant relief to the prisoner under s. 6 of the Habeas Corpus 
Act, 1679. In the present case, first, the application was made 
by the Crown and not by the prisoner. In the second place, 
the procedural conditions precedent of the 1679 Act had not 
been complied with. In these circumstances no case existed 
for the application of the 1679 Act. The prisoner was not, 
however, without remedy. The court had a discretionary power 
to give a direction as to the future of the matter. The justice 
of the case would be met if an order was made that the case lie 
on the file and be not further proceeded with without an order 
of the court. - 


APPEARANCES: George Bean (T. Alker, Liverpool); J. M. 
Dovener (Kenneth Maxwell Brown, Liverpool). 
(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 646 


Honours and Appointments 


Mr. HAROLD JoHN Brown, M.C., Q.C., has been appointed 
Recorder of the City of Norwich in succession to Mr. F. W. Beney, 
Q.C., who retired in April. 


Mr. JosEPH GEORGE Haroitp GLOoveER, Solicitor General, 
Mauritius, has been appointed a Puisne Judge in that colony. 


Mr. IAN GEORGE HOLT, solicitor, of Nottingham, has been 
appointed deputy town clerk of Wallasey. 

Mr. CLIFFORD J. Prick, solicitor, of London, has been elected 
chairman of the South London Church Fund and Southwark 
Diocesan Board of Finance, in addition to the chairmanship of 
the Finance Committee. 
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to the “ Points in Practice” tment, The Solicitors’ Journal, Oyex House, Breams Buildings, Fetter Lane, London, E.C.4. 
They should be brief, —— tten in duplicate, and accompanied the name and address of the sender on a separate sheet, together with a 
stamped envel lope. Responsibility cannot be accepted for the return of di d, and no undertaking can be given to reply 
by any particular date or at all. 
Validity of Condition in Will Refusal of Development Permission—No RiGcHt oF APPEAL 


Q. We have been asked to draw a will by a testator to include 
the following: ‘‘I bequeath the sum of £1,500 to my grand- 
daughter on condition that her father spends £200 out of his 
own money in erecting a headstone on his wife’s grave within 
six months of the date of my death.” Is this a valid condition ? 

A. A condition precedent is effective irrespective of whether 
or not there is a gift over. A condition subsequent is effective 
only if there is a gift over; if there is no such gift, the condition 
is treated as in terrorem and can be ignored. Where it is doubtful 
whether any particular condition is precedent or subsequent, the 
court will presume in favour of the latter. See Halsbury, 2nd ed., 
vol. 34, p. 103 e¢ seg. The present condition is valid. It would 
appear that it should be construed as a condition precedent so 
that the grand-daughter cannot claim her £1,500 unless the 
condition is fulfilled. In a case such as this, however, executors 
must protect themselves by a decision of the court or an agreement 
between the persons involved. 


Charity—AmBIGUITY OF BEQUEST 

Q. A will contains the following provision: ‘‘ I bequeath free 
of duty the sum of £1,000 to the treasurer for the time being of the 
XYZ charity and I declare that the receipt of the treasurer or 
other proper officer for the time being of the before-mentioned 
institution shall be sufficient discharge to my trustees for the 
aforesaid mentioned legacy.’’ Is this legacy ambiguous, i.e., can 
it be construed either as a gift to the charity for the purposes of 
the charity or as a personal gift to the person who holds the 
office of treasurer ? 

A. It would appear that this is a good charitable gift to the 
XYZ charity. Coupled with the gift to the treasurer for the 
time being of the charity is a statement that the receipt of the 
proper officer will be an adequate discharge for payment. Taking 
these together, it cannot be argued reasonably that there is a 
gift to the individual who happens to be treasurer of the charity 
beneficially. See Jarman on Wills, 8th ed., vol. 1, Pp. 247 et seq., 
and the cases there cited. 


Executor—ALTERNATIVE APPOINTMENT—ABSENCE 
ABROAD 

Q. A will in our possession, which was not prepared by a 
solicitor, contains the following clause: ‘‘I appoint AB or in 
his absence CD to be my executor.”’ AB is at present in West 
Africa and is likely to be out of the country for some time. 
Although he is not permanently resident abroad his job entails 
frequent travel out of this country. CD, however, permanently 
resides in this country. Should AB or CD take out probate of 
this will ? 

A. Since AB is absent in West Africa, and is likely to be there 
for some time, CD should take out a grant of probate. This is 
what the testator visualised might happen when he made his 
will. 


FROM MINISTER’S DECISION 


Q. Some clients of ours applied under the provisions of the 
Town and Country Planning Act for permission to develop 
certain ground by the erection of several maisonettes. Permission 
was refused, and on an appeal to the Minister of Housing and 
Local Government, the Minister dismissed the appeal after a full 
local inquiry. Our clients wish to pursue the matter further. 
Can you advise us, please, if there is any right of appeal from the 
Minister’s decision, and, if so, to what court or authority ? 


A. By virtue of ss. 16 (2) and 15 (3) of the Town and Country 
Planning Act, 1947, the decision of the Minister is final. If it 
were alleged that the Minister had acted in excess of jurisdiction, 
and we gather that this is not the case here, it would be possible 
to challenge the validity of the decision by application for an 
order of certiorari in the High Court. 


Will—LapsE—PEcunNIARY LEGACY PERSONAL ESTATE 
WITHIN s. 33 oF Wi ts Act, 1837 

Q. (a) A by his will bequeaths a pecuniary legacy of £500 
to his son B. If B predeceased A, does the legacy lapse or is the 
bequest saved from lapse by s. 33 of the Wills Act, 1837, assuming 
B leaves issue living at the death of A ? (b) It is assumed that 
if the legacy was given to (say) A’s brother the legacy would lapse 
if the brother predeceased A. Is this correct ? 

A. (a) The bequest is saved by s. 33 of the Wills Act, 1837, 
as a pecuniary legacy is personal estate within that section. 
(b) Yes. See, for instance, the discussion in Emmet on Title, 
14th ed., vol. 2, p. 355 e¢ seq. 


Estate Duty—DIscHARGE FROM FURTHER CLAIM 


Q. In March, 1958, A, a farmer, died. A valuation of the 
farm was made and agreed with the district valuer. Some part 
of the farm is ripe for development and the district valuer placed 
a total value of £10,000 on the property, £6,000 being attributable 
to the agricultural property and a further £4,000 being attributed 
to the excess principal value. The duty has been paid and a 
certificate under s. 11 (2) of the Finance Act, 1894, issued to the 
administrator of the estate. Assuming that the administrator 
now sells the whole of the property at a sum in excess of the 
sum agreed with the district valuer as being the market value 
at the date of death, are the Inland Revenue authorities entitled 
to re-open the matter with a view to a claim for additional 
duty ? 

A. Except, perhaps, where it has been obtained by fraud, a 
certificate under the Finance Act, 1894, s. 11 (2), closes any 
claim for duty in respect of the property to which it relates. 
It therefore matters not what may happen to the property after 
the issue of such a certificate: the certificate holder, so far as 
regards that property, is discharged from any further claim for 
estate duty. 


“THE SOLICITORS’ JOURNAL,” 28th MAY, 1859 


On the 28th May, 1859, THE SoLiciTors’ JOURNAL, reviewing 
the returns on crime in 1858, made by the Metropolitan Police, 
said: ‘‘ The number of persons condemned bears a surprisingly 
small proportion to the number taken into custody. Taking the 
gross number of persons apprehended for all offences, from 
murder to vagrancy, more than half were discharged by the 


magistrates. In some cases the proportion discharged is much 
greater than this. We find that 2,862 persons were taken into 
custody . . . for being suspicious characters, and that 2,155 


were discharged by the magistrates; and for the offence of 
‘larceny from the person,’ popularly known as that of picking 
pockets, 1,980 persons were taken into custody and 1,649 
discharged, only 264, about 13 per cent. being ultimately convicted. 
In more serious cases, too, a large proportion of persons appear 
to have been taken into custody on insufficient grounds. Out 
of eight apprehensions for murder three were cancelled by the 


magistrates, and in a fourth case the bill was thrown out by 
the grand jury, while in a fifth the prisoner was acquitted. Of 
eighty-two persons who were taken into custody for cutting and 
wounding with intent to murder, the number ultimately convicted 
was exactly half, nearly half having been discharged by the 
magistrates. The number of apprehensions for common assaults 
was 7,090, half the persons in question being at once discharged ; 
nearly half were either summarily convicted or held on bail ; 
and out of 52 committed for trial 40 were condemned. For 
assaults on the police 3,544 persons were taken into custody, 
only 234 being in this case discharged by the magistrates, 
3,270 being summarily convicted or held on bail and 40 being 
committed for trial of whom 39 were convicted. The offence 
for which apprehensions appear to have been most frequently 
just is burglary, 140 persons having been taken into custody, and 
. 112 being convicted on trial and sentenced.”’ 
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CHANCERY DIVISION (ARRANGEMENT OF BUSINESS) ORDER, 1959 


The Lord Chancellor, by virtue of R.S.C., Ord. V, r. 9, and 
all other powers enabling him in this behalf, made the following 
Order on 8th May, 1959 :— 

(1) For the more convenient despatch of business in the 
Chancery Division there shall be two groups of Judges, to be 
known as Group A and Group B respectively, which shall be 
constituted as mentioned in the First Schedule to this Order, 
and the Masters attached to each group shall be those mentioned 
in that Schedule. (2) The Senior Judge of the Chancery Division 
may act as a member of either of the said groups as may be 
convenient. (3) Whenever a vacancy occurs among the Judges 
or among the Masters of either of the said groups, any newly 
appointed Judge or Master shall become a member of the group 
in which the vacancy occurs, unless the Lord Chancellor otherwise 
orders. (4) The proceedings mentioned in the first column of 
the Second Schedule to this Order shall be assigned to the groups 
mentioned in the second column of that Schedule and shall be 
heard and determined by the Judges mentioned in the third 
column. Mr. Justice Lloyd-Jacob shall, for the purpose of 
proceedings under the Patents Act, 1949, and the Registered 
Designs Act, 1949, be deemed to be a member of Group A. 
(5) The Chancery Division (Arrangement of Business) Order, 
1938, and any orders given by the Lord Chancellor thereunder, 
and the directions given by the Lord Chancellor on 22nd November 
1951, in regard to the assignment of business in the Chancery 
Division, are hereby revoked. 


SCHEDULE I 
Group A 


Masters 


Master Willmott 
Master Ball 
Master Dinwiddy 
Master Heward 


Judges 


Mr. Justice Roxburgh 
Mr. Justice Wynn Parry 


Group B 
Master Hawkins 
Master Pengelly 
Master Wheatcroft 
Master Neave 


Mr. Justice Danckwerts 
Mr. Justice Upjohn 


PRINCIPAL PROBATE REGISTRY FEES 


From ist July next the Principal Probate Registry will be 
permitted to charge the same fee as District Probate Registries 
have charged when conducting certain business by correspondence. 
This is the effect of the Supreme Court (Non-Contentious Probate) 
Fees Order, 1959 (S.I. 1959 No. 887 (L. 6)), which amends 
Fee No. 30 of the Supreme Court (Non-Contentious Probate) 
Fees Order, 1958, to read :— 


“30. For receiving by post an Ten per cent. of the 
application for a grant or the re- | fee payable on applica- 
sealing of a confirmation or grant, | tion for the grant or for 
or for receiving an application for a re-sealing, with a mini- 
grant or the re-sealing of a con- | mum fee of 5s. and a 
firmation or grant where the Inland | maximum fee of £2.” 
Revenue affidavit has not been con- | 
trolled but requires controlling | 
before the issue of the grant or 
re-sealing, and for correspondence 
with reference to the same. 
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